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Dr.  Todd,  the  author  of  the  well-known  work  on  Parliamentary 
Government  in  England^  a  condensed  edition  of  which  is  now 
offered  to  the  public  in  these  volumes,  is  a  remarkable  instance 
of  a  man  who,  from  small  beginnings,  and  with  few  advantages, 
succeeded  in  combining  long  and  valuable  official  service  with 
literary  labours  of  the  highest  value.  Born  in  London  in  the 
early  years  of  the  reign  of  George  IV.,  he  was  brought,  a  mere 
child  of  eight,  to  the  colony  of  Canada.  Thenceforward  he 
received  no  education  except  that  which  he  derived  from  his 
own  studies  ;  yet  he  qualified  himself  in  this  way  to  be  chosen 
for  the  post  of  Assistant-Librarian  of  Upper  Canada.  When 
Upper  and  Lower  Canada  were  united,  he  was  continued  in  the 
same  office  by  the  Legislature  of  the  United  Provinces,  and,  in 
1856,  was  promoted  to  the  post  of  Chief  Librarian.  The 
library  owed  much  to  its  librarian.  A  small  and  modest 
collection  of  less  than  1000  volumes  was  developed,  under  his 
management,  into  a  noble  library.  Twice  destroyed  by  fire,  the 
grant  for  restoring  it  was  expended  under  his  directions,  and  to 
his  skill  and  judgment — to  quote  the  words  of  an  obituary 
notice  in  the  Ottawa  Citizen — "may  be  justly  laid  the  main 
foundation  of  the  present  magnificent  collection  of  108,000 
volumes."  But  the  official  labours  which  he  thus  discharged 
formed  only  a  small  portion  of  his  service  to  the  colony.  In 
his  own  words,  taken  from  the  preface  to  the  first  volume  of 
the  first  edition  of  this  work,  published  in  1866 — 
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"  More  than  twenty-five  years  ago,  when  in  the  service  of 
the  House  of  Assembly  of  Upper  Canada,  as  an  assistant  in 
the  Provincial  Library,  I  was  induced  to  compile  a  manual  of 
parliamentary  practice  for  the  use  of  the  Legislature.  The 
valuable  treatise  of  Sir  Erskine  May,  on  the  Usage  of  Parlia- 
ment^ had  not  then  appeared ;  and  no  work  then  published  was 
sufficiently  elementar>  and  comprehensive  to  be  of  any  service 
to  our  colonial  legislators  in  the  performance  of  their  parlia- 
mentary duties.  My  little  volume,  although  the  crude  and 
imperfect  production  of  a  very  young  man,  was  received  with 
much  favour  by  the  Canadian  Parliament.  At  the  first  meeting 
of  the  Legislature  of  United  Canada,  in  1841,  the  book  was 
formally  adopted  for  the  use  of  members,  and  the  cost  of  its 
production  defrayed  out  '^f  the  public  funds. 

",It  was  in  the  same  year,  and  immediately  after  the  union 
of  the  two  Canadas,  that  *  responsible  government '  was  first 
applied  to  our  colonial  Constitution.  In  carrying  out  this  new, 
and  hitherto  untried,  scheme  of  colonial  government,  many 
difficult  and  complex  questions  arose,  especially  in  regard  to 
the  relations  which  should  subsist  between  the  popular  chamber 
and  the  ministers  of  the  crown.  Upon  these  questions,  my 
known  addiction  to  parliamentary  studies,  together  with  my 
official  position  as  one  of  the  librarians  of  the  Legislative 
Assembly,  caused  me  to  be  frequently  consulted.  I  speedily 
became  aware  that  then,  as  now,  no  work  previously  written 
on  the  British  Constitution  undertook  to  supply  the  particular 
information  required  to  elucidate  the  working  of  '  responsible  ' 
or  'parliamentary'  government.  For,  all  preceding  writers 
on  this  subject  have  confined  themselves  to  the  presentation 
of  an  outside  view,  or  general  outline,  of  the  political  system 
of  England.  There  is  nowhere  to  be  found  a  practical 
treatment  of  the  questions  involved  in  the  mutual  relations 
between  the  crovv^n  and  parliament,  or  any  adequate  account 
of  the  growth,   development,   and  present  functions  of  the 
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Cabinet  Council.  In  tlie  words  of  Lord  Macaulay  {History  of 
England^  iv.  437),  *  No  writer  has  yet  attempted  to  trace  the 
progress  of  this  institution,  an  institution  indispensable  to  the 
harmonious  working  of  our  other  institutions.' 

"  My  own  researches  in  this  field  enabled  me  to  accumulate 
a  mass  of  information  which  has  proved  of  much  utility  in  the 
settlement  of  many  points  arising  out  of  responsible  govern- 
menc.  I  was  frequently  urged,  by  persons  whose  opinions 
were  entitled  to  respect,  to  digest  and  arrange  my  collections 
in  a  methodical  shape.  The  fact  that  the  greater  part  of  my 
notes  had  been  collected  when  engaged  in  the  investigation  of 
questions  not  of  mere  local  or  temporary  significance,  but 
capable  of  generil  application,  led  me  to  think  that,  if  the 
result  were  embodied  in  the  form  of  a  treatise  on  parliamentary 
government  as  administered  in  Great  Britain,  it  might  prove 
of  practical  value  both  in  England  and  her  colonies  ;  and  that 
in  the  constitutional  states  of  continental  Europe  it  might  serve 
to  make  more  clearly  known  the  peculiar  features  of  that  form 
of  government,  which  has  been  so  often  admired,  but  never 
successfully  imitated.  I  therefore  determined  to  avail  myself 
of  the  resources  of  the  well-stored  library  under  my  charge, 
and  attempt  the  compilation  of  a  work  which,  while  trenching 
as  little  as  possible  on  ground  already  worthily  occupied  by 
former  writers,  should  aim  at  supplying  information  upon 
branches  of  constitutional  knowledge  hitherto  overlooked. 

*'  I  proposed  at  first  to  prepare,  more  especially  for  colonial 
use,  a  manual  which  should  include  a  dissertation  upon  the 
peculiar  features  of  *  Responsible  Government '  in  the 
colonies.  But  I  decided,  after  much  reflection  on  the  subject, 
to  change  my  plan,  aiid  to  confine  myself  to  the  exposition  of 
parliamentary  government  in  England.  I  arrived  at  this  con- 
clusion, firstly,  from  a  conviction  that  the  safest  guide  to  the 
colonies,  whose  institutions  are  professedly  modelled  upon 
those  of  the  mother-country,  will  be  found  in  a  detailed  account 
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of  the  system  which  prevails  in  the  parent  state  ;  and,  secondly, 
because  parliamentary  government  in  our  colonies  is  still  in 
its  infancy,  and  its  success  is  as  yet  but  problematical.  *  The 
well-understood  wishes  of  the  people  as  expressed  through 
their  representatives '  has  indeed  been  the  acknowledged 
maxim  of  colonial  rule ;  and,  so  far  as  they  are  applicable  to 
colonial  society,  the  principles  of  the  British  Constitution  have, 
in  the  main,  been  faithfully  carried  out.  But  it  is  easy  to 
foresee  that  some  considerable  modifications  must  at  no  distant 
day  be  introduced  into  the  fabric  of  colonial  government,  to 
enable  it  to  resist  the  encroachments  of  the  tide  of  democratic 
ascendency,  which  is  everywhere  uprising,  and  threatening  to 
overwhelm  *  the  powers  that  be.*  Most  of  the  British  colonies 
still  enjoy  the  advantage  of  an  immense  extent  of  unoccupied 
territory,  affording  to  industrious  men  of  the  humblest  class 
the  opportunity  of  becoming  landowners,  and  of  achieving  a 
degree  of  comfort  and  independence  which  naturally  inclines 
them  to  be  supporters  of  law  and  order.  Nevertheless,  from 
an  observation  of  the  working  of  our  municipal  institutions  in 
Canada,  and  of  the  characteristics  and  results  of  responsible 
government  in  the  British  dependencies  generally,  it  is  evident 
that  the  democratic  element  is  everywhere  gaining  the  mastery, 
and  is  seeking  the  overthrow  of  all  institutions  that  are  intended 
to  be  a  check  upon  the  popular  will. 

"  The  great  and  increasing  defect  in  all  parliamentary 
governments,  whether  provincial  or  imperial,  is  the  weakness 
of  executive  authority.  It  may  be  difficult  to  concede  to  the 
governor  of  a  colony  the  same  amount  of  deference  and 
respect  which  is  accorded  to  an  English  sovereign.  But  any 
political  system  which  is  based  upon  the  monarchical  principle 
must  concede  to  the  chief  ruler  something  more  than  mere 
ceremonial  functions.  It  is  the  tendency  of  the  age  in  which 
we  live  to  relax  the  bonds  of  all  authority,  and  to  deprive  all 
rank  and  station,  not  directly  derived  from  the  people,  of  the 


PREFACE. 


VU 


influence  which  it  has  heretofore  possessed.  The  hereditary 
dignity  of  the  British  crown  itself  has,  within  the  last  half- 
century,  sustained  considerable  loss.  In  popular  estimation  in 
our  own  day  the  prerogatives  of  royalty  are  accc  unted  as  well 
ni^h  obsolete  ;  and,  whatever  may  be  the  degree  of  affccJon 
expressed  towards  the  occupant  of  the  throne,  the  sovereign 
of  England  is  too  often  regarded  as  but  little  more  than  an 
ornamental  appendage  to  the  state,  and  her  rightful  authority 
either  derided  or  ignored.  These  erroneous  ideas,  it  need 
scarcely  be  said,  are  not  shared  by  any  who  have  participated 
in  the  direction  of  state  affairs.  But  they  are  widely  diflused, 
even  amongst  educated  men.  The  true  position  of  the  sovereign 
in  a  parliamentary  government  may  not  appear  to  be  capable 
of  exact  definition,  because  much  will  always  depend  upon  the 
personal  character  of  the  reigning  monarch.  But  in  the  treat- 
ment of  this  difficult  question,  I  have  endeavoured  to  reflect 
fait'i fully  the  views  of  the  most  experienced  statesmen  of  the 
present  day ;  and,  while  I  have  elsewhere  claimed  for  the 
popular  element  in  our  constitution  its  legitimate  weight  and 
influence,  I  have  here  sought  to  vindicate  for  the  monarchical 
element  its  appropriate  sphei  ;  being  convinced  that  the 
functions  of  the  crown  are  the  m  e  apt  to  be  unappreciated 
because  their  most  beneficial  oi  ons  are  those  which,  whilst 
strictly  constitutional,  are  hidden  hwin  the  public  eye. 

'*  In  attempting  to  define  the  limits  between  the  authority  of 
the  crown  and  that  of  the  legislature  under  parliamentaiy 
government,  I  have  never  relied  upon  my  own  interpretaiions, 
but  have  always  illustrated  the  matter  in  hand  by  reference  to 
the  best  opinions  recorded  in  the  debates  of  Parliament,  or  in 
evidence  before  select  committees  of  either  House.  Such 
testimony,  for  the  most  part  from  the  lips  of  eminent  statesmen 
and  politicians  of  the  present  generation,  is  of  the  highest 
value,  especially  when  it  embodies  information  upon  the  usiges 
of  the  constitution  which  had  not  previously  appeared  in  print. 
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It  is  in  the  abundant  use  of  such  valuable  material,  never 
before  incorporated  in  any  similar  treatise,  that  the  chief  claim 
of  my  work  to  public  attention  must  consist." 

Such  was  the  author's  own  account  of  the  causes  which  led 
to  the  publication  of  the  earlier  of  his  two  volumes.  But  two 
years  later,  in  following  it  up  with  his  second  volume,  he 
admitted  that — 

"The  publication  of  the  earlier  volume  was  undertaken 
sooner  than  I  had  originally  contemplated,  from  a  desire  to 
place  it  in  the  hands  of  prominent  public  men  in  Canada 
before  the  constitution  of  the  new  Dominion  should  be  en- 
forced, trusting  ihat  it  might  be  helpful  in  the  settlement  of 
various  political  questions  which  were  likely  to  arise  at  that 
juncture.  In  order  to  accomplish  this,  I  was  obliged  to  change 
the  plan  of  my  work  to  the  detriment,  in  some  measure,  of 
its  appropriate  order  and  sequence.  The  history  and  develop- 
ment of  the  king's  councils,  and  the  interior  working  of  ihe 
Cabinet,  ought  properly  to  have  followed  my  exposition  of 
the  kingly  office ;  and  such  had  been  my  first  design.  But,  as 
these  chapters  were  not  sufficiently  advanced  to  admit  of  their 
insertion  in  the  first  volume,  I  preferred  to  omit  them  from 
their  proper  place,  rather  than  postpone  the  publication.  I 
mention  this,  as  it  will  explain  what  might  otherwise  be 
regarded  as  a  defect  in  the  work  itself.  Be  this,  however,  as 
it  mny,  the  additional  time  afforded  for  the  completion  of  the 
work  has  enabled  me  to  bring  down  my  narrative  of  constitu- 
tional history  and  practice  to  the  present  day,  when  we  are 
about  to  enter  upon  a  new  and  important  era  in  our  political 
history." 

Thus,  in  preparing  a  revised  edition  of  the  work  at  the 
present  time,  I  found  that  I  was  justified,  by  the  author's  own 
opinion,  in  venturing  on  a  considerable  rearrangement  of  the 
matter.  Such  a  rearrangement  had  been  partly  effected  by 
Dr.  Todd's  own  son  when  a  second  edition  of  the  work  was 
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or  s  own 


called  for  after  the  author's  death  in  1884.  But  I  have  carried 
out  the  plan,  to  which  he  thus  set  the  seal  of  his  authority,  ti: 
a  much  greater  extent;  and,  by  dividing  the  entire  work  into 
parts,  have  endeavoured  both  to  assist  my  readers  and  to 
indicate  the  general  principles  on  which  I  have  proceeded. 

In  rearranging  the  work  it  became  possible,  moreover, 
largely  to  reduce  its  size  without  interfering  with  its  value. 
Partly  from  the  fact  that  the  work  was  originally  published  in 
two  parts,  and  partly  from  his  desire  to  make  each  section 
complete,  Dr.  Todd  in  the  original  edition  frequently  travelled 
over  the  same  ground,  while  he  added  long  historical  accounts 
of  the  rise  and  fall  of  administrations  in  England,  and  elaborate 
disquisitions  on  the  particular  duties  of  each  department  in 
the  state,  which,  however  valuable  in  themselves,  seemed  out 
of  place  in  a  serious  constitutional  treatise.  By  consolidating 
what  was  thus  repeated,  by  omitting  what  was  thus  irrelevant, 
and  by  other  minor  alterations,  I  have  succeeded  in  reducing 
the  work  to  one-half  its  original  size,  without,  as  I  hope, 
detracting  from  its  importance  or  interest. 

But,  though  I  have  made  these  large  excisions,  I  have 
endeavoured  to  leave  the  author's  text  in  the  shape  in  which 
he  himself  produced  it.  With  the  exception  of  small  correc- 
tions, such  as  the  author  himself  would  have  probably  made 
in  a  later  edition,  I  have  altered  neither  his  language  nor  his 
style.  In  some  cases,  when  I  thought  his  facts  or  his  con- 
clusions wrong,  I  have  pointed  out  my  reasons  for  so  thinking 
in  notes  instead  of  altering  the  text.  In  the  few  cases,  how- 
ever, where  the  author  displayed  his  own  political  opinions, 
I  have  not  scrupled  to  strike  them  out,  believing  that,  on 
mature  reflection,  Dr.  Todd  would  himself  have  desired  that 
his  facts  and  arguments  should  speak  for  themselves.  I  have 
specially  taken  this  course  with  respect  to  the  author's  pre- 
dictions of  the  consequences  of  the  Reform  Act  of  1867, 
because,  in  the  first  place,  they  do  not  seem  to  have  been 
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verified  by  the  result ;  and,  in  the  next  place,  whether  right  or 
wrong,  they  are  apparently  out  of  place  in  a  grave  constitutional 
treatise. 

I  cannot  close  my  labours  without  expressing  my  admiration 
of  the  knowledge  and  industry  which  are  displayed  in  every 
chapLcr  of  Dr.  Todd's  work,  and  my  hope  that  this  abbreviated 
edition  may  make  his  researches  into  the  parliamentary 
government  of  Britain  more  accessible  and  more  familiar  to 
English-speaking  readers  in  every  part  of  the  world. 

S.  W. 

SeJ)lember,  1892. 
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PART    I. 

PREROGATIVE   AND   PARLIAMENTARY 
GOVERNMENT 

CHAPTER    I. 


GENERAL   INTRODUCTION. 

The   government   of   England   is   conducted   in   conformity 
with  certain   traditional  maxims,  which  limit  the   r.  <-  •.•      r 

1-    •       1  1  •  mi  Definition  of 

exercise  of  all  political  powers  therein.  These  parliamentary 
maxims  are,  for  the  most  part,  unwritten  and  government, 
conventional.  They  have  never  been  declared  in  any 
formal  charter  or  statute,  but  have  developed,  in  the  course 
of  centuries,  side  by  side  with  the  written  law.  They 
embody  the  matured  experience  of  successive  generations  of 
statesmen,  and  are  known  as  the  precepts  of  the  constitution.^ 
The  principle  of  a  constitutional  or  parliamentary  govern- 
ment is  essentially  different  from  that  either  of  a  republic  or 
of  a  despotism.  A  constitutional  king  is  not  responsible  to 
the  people,  but  he  is  bound  by  the  laws ;  he  is  not  free  to 
govern  as  he  pleases,  but  must  rule  in  conformity  to  the 
recognized  usages  of  the  constitution.  In  a  parliamentary 
government,  the  obligation  of  a  king  to  rule  righteously  is  as 

'  See  Freeman,   Groxvth  of  Eng.    Const,  c.  iii.  ;  Bonamy  Price,  Cont. 
Rev.  V.  38,  p.  943. 
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great  as  that  of  a  people  to  obey  those  who  have  the  rule 
over  them.  It  is  indeed  more  difficult  to  control  and  punish 
Power  of  the  ^  Sovereign  who  may  abuse  his  office  than  to  call 
sovereign  pcople  to  account  for  treason  and  rebellion.  But 
menur^y ''"''"  1^  a  parliamentary  government  the  kingly  power  is 
government,  subjected  to  such  rigid  limitations  that  its  abuse 
is  difficult,  if  not  impossible.  The  axiom  that  the  king  can  do 
no  wrong,  is  necessary  for  the  protection  of  the  monarchy ; 
but  it  is  rendered  innocuous  by  the  affirmation  of  the  doctrine 
that  ministers  of  state  are  responsible  for  every  exercise  of 
Relation  of  kingly  authority.  These  ministers  have  been  per- 
ministers  to  mittcd  to  share,  with  the  crown,  in  the  functions 
the  crown.  ^£  ^-Qy^^^y^  q^  condition  that  they  assume  a  full 
responsibility  before  Parliament  and  people.  And  as  no 
minister  could  properly  undertake  to  be  responsible  for  a 
policy  which  he  could  not  control,  or  for  acts  which  he  did 
not  approve,  it  has  necessarily  followed  that  the  direction  and 
administration  of  the  policy  of  government  have  passed  into 
the  hands  of  the  constitutional  advisers  of  the  crown.  By 
these  means,  the  services  of  statemen  in  whom  the  country  has 
confidence  ha\  e  been  secured  on  behalf  of  the  empire  ;  while 
the  equilibrium  of  the  state  has  been  preserved,  amidst  the 
recurrent  changes  of  its  actual  rulers,  by  the  permanence  of 
the  monarchical  principle  in  the  person  of  the  sovereign.  Such 
are  the  theory  and  practice  of  the  British  constitution,  which 
it  will  be  the  endeavour  of  the  author  to  explain  in  the 
following  pages. 

The  great  and  leading  maxims  of  the  British  constitution 
Revolution  of  ^^^  the  personal  irresponsibiUty  of  the  king,  the 
1688.  responsibility  of  ministers,  and   the   inquisitorial 

power  of  Parliament.  For  the  complete  recognition  of  these 
cardinal  principles,  the  nation  is  indebted  to  the  statesmen 
who  effected  the  Revolution  of  1688. 

Prior  to  that  epoch,  the  government  of  England  was  mainly 
Government  by  Carried  on  by  the  king  in  person,  with  the  advice 
prerogative.  and  assistance  of  ministers  appointed  by  himself, 
and  responsible  to  him  alone.  Under  this  system  Parliament 
had  no  voice  in  the  selection  of  ministers  of  the  crown  ;  and, 
whenever  adverse  opinions  in  regard  to  questions  of  adminis- 
tration were  entertamed  by  either  House  of  Parliament,  there 
were  no  means  of  making  those  opinions  known,  except  by 
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retrospective  complaint  and  remonstrance.  This  occasioned 
frequent  contests  between  the  crown  and  Parliament,  which 
sometimes  ended  in  civil  war. 

While  the  sole  executive  authority  of  the  realm  was  possessed 
by  the  king — in  whom,  together  with  his  ministers  and  officers 
of  state,  was  vested  the  exclusive  right  of  administering  the 
laws  of  the  land — the  legislative  authority  was  divided  between 
three  co-ordinate  powers,  the  King,  the  House  of  Lords,  and 
the  House  of  Commons.  Each  of  these  branches  of  the  one 
Parliament  enjoyed  co-ordinate  legislative  authority. 

So  long  as  this  form  of  government  prevailed,  it  was 
customary  to  assume  that  the  well-being  of  the  Balance  of 
English  commonwealth  depended  on  the  preserva-  powers  in  the 
tion  of  the  balance  of  power  between  these  branches  '^°"^"'""°"* 
of  the  supreme  Parliament,  so  that  any  abuse  of  authority  on 
the  part  of  one,  might  admit  of  correction  by  the  interposition 
of  the  authority  of  another.  For  example,  the  power  of  the 
two  Houses  of  Parliament  to  frame  laws  was  presumed*  to  be 
held  in  check  by  the  king's  negative.  Again,  the  arbitrary 
exercise  of  the  king's  veto  was  restrained  by  the  power  which 
Parliament  possessed  of  refusing  a  grant  of  supplies  for  the 
service  of  the  crown.  On  the  other  hand,  freedom  of  speech, 
though  nominally  conceded  to  Parliament  from  a  very  early 
period,  was  not  invariably  respected  by  the  crown.  In  some 
instances,  the  Tudor  monarchs  went  the  length  of  charging 
the  Speaker  of  the  Commons  to  forbid  members  from  meddling 
with  matters  of  state.  Occasionally  we  read  of  free-spoken 
representatives  being  cited  before  the  Privy  Council,  inter- 
rogated and  reprimanded,  or  sent  to  the  Tower.  In  self- 
defence,  the  Commons  adopted  a  standing  order  for  the 
exclusion  of  strangr  ;s  during  debate,  and  making  it  punishable 
to  repeat  out  of  doors  what  had  passed  within.^  And,  in  order 
to  maintain  the  due  independence  of  the  legislative  chambers, 
it  was  held  to  be  an  infringement  of  constitutional  privilege 
for  the  king  to  take  the  initiative  in  legislation  by  submitting 
any  bills  to  the  consideration  of  the  two  Houses — save  only 
acts  of  grace  and  pardon — or  even  for  the  sovereign  to  take 
formal  notice  of  any  resolution  or  proceeding  of  Parliament 
which   did  not   affect   the   interests  of  the  crown,  until  the 

^  Macaulay,  Hist,  of  Eng.  v.  3,  p.  543  ;  Park's  Dogmas,  p.  104  ;  May, 
Pari.  Frac.  c.  iv. 
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same    had    been    regularly   corairunicated  to  him    for    his 
concurrence.^ 

This  was  the  doctrine  and  usage  of  the  English  constitution 
Contrast  which  prevailed  before  the  era  of  parliamentary 

^heT^and^  government ;  and,  notwithstanding  the  fundamental 
practice  of  the  alterations  that  have  since  taken  place  in  constitu- 
constitution.  tional  practice,  this  is  still  the  theory  of  the 
British  government,  as  expounded  by  Blackstone,  Paley,  De 
Lolme,  and  other  text-writers  of  a  later  date.  And  yet  how 
strikingly  is  this  theory  at  variance  with  the  recorded  facts 
of  our  Parliamentary  history  for  the  past  century  and  a  half ! 
While  for  many  generations  the  forms  of  the  ancient  coa- 
stitution  of  England  have  continued  unchanged,  the  principle 
of  growth  and  development  has  been  at  work,  and  has  silently 
effected  numerous  and  important  alterations  in  all  our  govern- 
mental institutions.  For  instance,  the  prerogative  of  the 
crown  to  veto  obnoxious  measures  presented  for  its  sanction 
by  the  Legislative  Chambers  has  never  been  invoked  since 
the  reign  of  Queen  Anne.  The  undoubted  right  of  the 
Commons  to  withhold  suppHes  from  the  crown  has  not  been 
exercised  in  a  single  instance  since  the  Revolution  of  1688. 
All  important  public  bills  are  now  submitted  to  Parliament  by 
ministers  of  the  crown,  with  the  avowed  sanction  and  express 
authority  of  the  sovereign ;  and  -'t  has  become  a  recognized 
and  prominent  part  of  the  functions  of  the  king's  ministers 
that  they  shall  be  able  to  lead  and  control  the  two  Houses 
of  Parliament,  and  to  carry  on  the  government  therein,  by 
themselves  undertaking  the  oversight  and  direction  of  the 
entire  mass  of  public  legislation.  Moreover,  the  exercise  of 
every  branch  of  the  royal  prerogative  is  now  subjected  to  free 
criticism  in  both  Houses  of  Parhament ;  and  so  much  publicity 
is  allowed  to  the  debates  and  proceedings  as  to  justify  the 
saying  that  '*  the  entire  people  are  present,  as  it  were,  and 
assist  in  the  deliberations  of  Parliament."  ^ 

This  wide  discrepancy  between  theory  and  practice  affords 
unmistakable  proof  that  the  constitution  has  undergone 
material  alteration  within  the  last  150  years.  Formerly  the 
obsolete  privileges  above  enumerated  were  regarded  as  so  many 
proofs  of  an  admirable  system  of  "checks"  and  "balances 

1  //afs.  Free.  v.  2,  p.  356. 

"  May,  Const.  Hist.  ed.  1871,  v.  2,  p.  53. 
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of  power,"  whereby  the  different  parts  of  our  complex  political 
system  were  maintained  in  equipoise.     They  now  a  proof  of  vital 
remain  as  mere  indications  of  ancient  landmarks,  changes  in  the 
which  have  ceased  to  be  effectual  restraints  in  the  *^°"''^"""°"'    • 
existing  development  of  our  institutions.^ 

The  prmcipal  change  effected  by  the  development  of  the 
English  constitution  since  the  Revolution  of  1688  House  of 
has  been  the  virtual  transference  of  the  centre  and  J;"?""""^ 
force  of  the  state  from  the  crown  to  the  ^louse  of  m"  mary"^  '* 
Commons.      The    transference    indeed    was    not  sovemment. 
immediate.     The  Revolution  of  1688  placed  the  control  of  the 
government   of  England   in  the  hands   of  the  great  county 
families ;  and  from  that  period  until  1832  the  power  j^fluen^^g  ^f 
of  the  peerage  was  immense.     This   power  was  county 
exercised  not  so  much  in  their  own  Chamber  as  *^'"'''^^- 
indirectly  towards   the   sovereign,  and   over  the  county  and 
borough  elections.     Their  influence  at  court,  and  their  authority 
as  landed  proprietors  in  the  constituencies,  generally  made  the 
Lords  virtually  supreme  over  every  successive  administration. 
Consequently,  the  fate  of  a  cabinet  was  virtually  determined 
by  the  relative  strength  of  the  rival  factions  into  which  the 
leading  families  were  divided.     But  the  Reform  Bill  of  1832 
deprived  them  of  the  greater  portion  of  this  power,  and  trans- 
ferred it  to  the  middle  class.     The  commercial  and  manu- 
facturing interests,   which   have   attained   to   such   enormous 
magnitude  within  the  present  century,  now  possess  a  great  and 
increasing  share  of  political  power. 

The  growing  political  importance  of  the  House  of  Commons, 
since  the  establishment  of  parliamentary  govern- 
ment,    has     materially     modified     the    relations  relations 
between   the   two    Chambers,   and    lessened    the  oJ^mbers^^^ 
authority  which   theoretically  appertains   to    the 
House  of  Lords  as  a  co-ordinate  and  co-equal  branch  of  the 
imperial  legislature.     Though  equally  free  with  the  Commons 
to  express  their  opinion  upon  all  acts  of  administration,  and 
their  approval  or  otherwise  of  the  general  conduct  or  policy  of 
the   cabinet,  they  are   unable,  by  their   vote,  to  support   or 
overthrow  a  ministry  against  the  will  of  the  Lower  House.     It 

*  As  to  general  futility  of  "checks  and  balances"  in  government,  see 
paper,  by  T.  M.  Cooley,  the  learned  American  jurist,  in  the  Int.  Rev.  v. 
3,  P-  317. 
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is  true  that  the  Grey  ministry  resigned,  in  1832,  in  cor  sequence 
of  the  rejection  of  the  Reform  Bill  by  the  House  nf  l.ords; 
but  this  was  an  instance  of  parliamentary  obstruction  to  a 
measure  of  vital  importance,  which  the  administration  had 
pledged  themselves  to  carry  through  the  legislature.  After  an 
ineffectual  attempt  to  form  a  new  ministry,  the  former  cabinet 
was  reinstated  in  office,  and  succeeded  in  obtaining  the  con- 
sent of  the  Lords  to  their  measure  of  reform. 

In  the  fulfilment  of  their  legislative  functions,  the  Lords, 
The  Lords        ffom  the  Commencement  of  the  present  century, 
seldom  initiate   havc  bccn  bccoming  less  and  less  a  House  for  the 
legislation.        initiation  of  great  public  measures.     Bills  which 
concern  the  improvement  of  the  law,  and  certain  private  Bills 
of  a  semi-judicial  character,  appropriately  commence  with  the 
Lords;  and  in  1859  an  arrangement  was  made  whereby  a  fair 
proportion  of  ordinary  private  Bills  should  be  first  introduced 
in  the  Upper  House,  with  a  view  to  facilitate  the  despatch  of 
private  business.^     But,  as  a  general  rule,  the  Commons  are 
not  disposed  to  receive  very  favourably  Bills  which  do  not 
originate  with   themselves;   and  every  Ministry  has  felt   the 
advantage  of  having  the  support  of  the  House  of  Commons 
in   bringing   a   measure   before   the  House   of  Lords.^     The 
province  of  the  Lords  appears  more  properly  to  be  that  of 
controlling,  revising,  and   amending  the  projects   of  legisla- 
tion  which   emanate  from   the  House  of  Commons.^     "  To 
balance  and  regulate  the  political  movement  of  the  nation ; 
...  to    test,    by  temporary   resistance,    the    sincerity    and 
strength  of  the  will  which  demands  a  change ;  to  make  legisla- 
tion take  its  stand  on  the  good  sense  and  ultimate  judgment 
instead  of  the  momentary  desire  of  the  country ;  and  to  give 
continuity  and  stabiUty  to  the  general  policy  of  the  nation.* 
It  may  be  regarded,  however,  as  a  settled  principle  of  modern 
parliamentary  government,   that  it   is  not   the   duty  of  the 
House    of    Lords    to    continue   a   persistent    opposition    to 
measures  that  have  been  repeatedly  passed  by  the  House  of 

'  May,  Pari.  Prac.  ed.  1883,  p.  759  ;  Com.  Jour.  Feb.  7,  1859. 
"^  Duke  of  Argyll,  Hans.  D.  v.  198,  p.  1475. 

*  See  Lords'  Debates  in  Hans.  v.  119,  pp.  246,  317  ;  //;.  v.  98,  p.  335  ; 
V.  159,  p.  2130  ;  V.  161,  p.  182  ;  V.  203,  p.  234;  and  see  Bagehot,  Eng. 
Const,  pp.  130,  135. 

*  I3onamy  Price,  Cont.  Rev.  v.  38,  p.  947. 
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Commons.^     Such  a  course  would  inevitably  lead  to  an  infringe- 
ment of  the  constitutional  independence  of  the 
Upper  House,  by  the  creation  of  additional  Peers  per^rstent*  ^"^^ 
to  facilitate  the  passing  of  the  particular  measure,  t^^commons 
But  this  is  an  extreme  proceeding,  which  could  not 
be  approved  in  all  circumstances ;  although  the  right  of  the 
crown  in  the  exercise  of  this  prerogative  can  only  be  restrained 
by  considerations  of  public  policy.'^ 

A  serious  defect  has  been  noted  in  the  conduct  of  the  great 
majority  of  the  hereditary  Peers  of  England,  and  cuipabie 
one  which  has  impaired,  if  not  endangered,  their  ih'J'pee^rs?o°^ 
political  influence,  namely,  their  indifference  to  the  thdr  legislative 
discharge    of    their    parliamentary    duties.      The  '^""^^• 
House  of  Lords  consists  of  about  four  hundred  and  fifty  Peers 
available  for  legislative  service ;  of  these  not  above  two  hundred 
take  any  part  therein.     The  quorum  of  the  House  is  but  three,'' 
a  number  palpably  inadequate  for  a  numerous   deliberative 
assembly,  and  the  average  attendance  of  Peers  contrasts  un- 
favourably with  that  of  the  other  Chamber.*     But  with  a  large 
proportion  of  members  who  are  fitted  by  natural  gifts,  high 
cultivation,  and  political   experience  acquired  in  Reasons  why 
other  fields  of  labour  for  a  parliamentary  career,  ^j^^  Lords 
the  House  of  Lords,  if  sufficiently  alive  to  their  confidence  of 
responsibilities,  may  possess  and  permanently  re-  '^^^e  nation. 
tain  the   confidence   of  the  nation,  as   an  essential   part   of 
the    legislature,    and    a    main    safeguard    of    constitutional 
liberty.* 

*  See  the  Duke  of  Wellington's  letter  on  his  management  of  the  House 
of  Lords,  from  1830  to  1846,  in  Brialmont's  Life^  v.  4,  p.  140 ;  Lord 
Stanley  on  Free  Trade,  Hans.  D.  v.  86,  p.  1175  ;  Lords  Grey  and  Lynd- 
hurst  on  the  Jewish  Oaths  Bill,  lb.  v.  149,  pp.  1481,  1771  ;  and  see  Mr. 
Horsman's  speech,  Jb.\.  159,  p.  1573  ;  Lord  Granville,  lb.  v.  196,  p.  1656. 

^  On  this  subject,  see  May,  Const.  Hist.  v.   I,  p.  262;  and  Hearn's 
remarks,  in  his  Govt,  of  Eng.  pp.  168-175. 
^  Hans.  D.  v.  74,  p.  1016. 

*  See  May,  Const.  Hist.  v.  i,  p.  266  ;  Hans.  D.  v.  180,  p.  1034  ;  Lord 
Houghton,  in  Fort.  Rev.  Jan.  1872.  With  the  House  of  Commons  within 
the  past  few  years,  there  is  an  increasing  disposition  to  attend  more 
regularly  than  formerly  ;  which  is  attributable,  in  a  great  degree,  to  the 
higher  standard  of  duty  which  is  enforced  by  the  constituent  body.  Rep. 
Com",  on  H.  of  Com.  arrangements,  1867,  Evid.  264 ;  Hans.  D.  v.  195, 
pp.  259,  457  ;  but  see  lb.  p.  303. 

*  See  Hans.  D.  v.  188,  p.  129.    In  fact,  during  the  late  Parliament  (1874- 
79)  the  hereditary  Chamber  has  certainly  not  diminished  in  importance,  01 
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Ever  since  the  days  of  Walpole,  however,  the  House  of 
Position  of  the  ^-ommons  have  been  steadily  gaining  political 
ascendency.  Nominally  co-equal  with  the  crown 
and  the  Lords,  as  a  constituent  part  of  the  legis- 
lature, they  have  gradually  attained  to  a  position  which  enables 
them  to  compel  the  adoption,  sooner  or  later,  of  any  policy,  or 
any  legislative  measure,  upon  which  they  are  agreed.  Witness 
the  Roman  Catholic  Ei^'^  '*"ation  Act,  which  was  carried 
against  the  deliberate  w.  George  IV. ;   and  the  Reform 

Act,  the  Repeal  of  the  Corn  Laws,  and  the  Jewish  Oaths  Bill, 
which  were  carried  against  the  deliberate  will  of  the  House  of 
Lords.  These,  and  other  important  acts  of  legislation,  though 
disapproved  either  by  the  crown  or  by  the  Peers,  were  never- 
theless acquiesced  in  by  them,  to  avert  more  serious  con- 
They  decide  scqucnces.  Again,  it  devolves  on  the  House  of 
Commons  practically  to  determine  in  whose  hands 
the  government  of  the  country  shall  be  placed. 
By  giving  their  confidence  to  one  party  and  by  refusing  it  to 
another,  by  extending  it  to  certain  men  and  refusing  it  to 
certain  other  men,  they  plainly  intimate  to  the  sovereign  the 
statesmen  who  should  be  selected  to  conduct  the  administra- 
tion of  public  affairs,  and  to  advise  the  crown  in  the  exercise 
of  its  high  prerogatives.^ 

In  deciding  the  fate  of  a  ministry,  the  House  of  Lords  are 
practically  powerless ;  "  only  for  fifteen  years  out 
not^dedde^  °  of  tlie  kst  fifty  has  the  ministry  of  the  day  possessed 
in^Kles^  the  confidence  of  the  House  of  Lords."  ^  The 
Grey  Ministry  (in  1830-34),  which  was  remark- 
ably strong  both  at  home  and  abroad,  was  throughout  opposed 
in  the  Lords  by  a  decided  and  constantly  increasing  majority. 
On  the  other  hand,  the  Derby  administrations,  in  1852  and 
1858,  though  approved  and  sustained  in  the  Upper  House, 
were  speedily  broken  up  because  they  could  not  command  a 
majority  in  the  Commons.  And  the  Palmerston  ministry  in 
1864,  when  their  foreign  poHcy  was  censured  by  the  House  of 
Lords,  were  able  to  set  at  nought  this  hostile  vote,  in  con- 
sequence of  obtaining  a  small  majority,  upon  a  similar  question, 


in  popular  estimation  ;  and  an  unusually  large  number  of  public  measures 
have  originated  therein.     See  Fras.  Mag.  v.  15,  N.S.  p.  173. 

'   Russei\  Eng.  Const,  p,  xlviii. 

'  Mr.  Gladstone's  Gleanings  of  Past  Veats,  v.  I,  p.  236. 
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in  the  Lower  House.^  These  examples  are  sufficient  to  prove 
the  great  and  preponderating  authority  of  the  House  of 
Commons. 

These  prehminary  observations  upon  the  system  of  parh'a- 
mentary  government  in  England  will,  it  is  hoped,  afford  some 
idea  of  its  true  character,  and  serve  to  explain  the  chief  points 
of  contrast  between  our  present  political  institutions  and  those 
which  were  in  operation  prior  to  the  Revolution  of  1688. 

It  must  be  evident  to  the  student  of  history,  that  parlia- 
mentary government  is  no  modern  political  device  Parliamentary 
to  substitute  the  supremacy  of  Parliament  for  that  gov«=rn'»ent. 
of  the  crown ;  that  it  owes  its  origin  to  the  growth  of  funda- 
mental principles  in  the  English  constitution  ;  and  that  the 
transition,  from  the  ancient  method  of  government  by  pre- 
rogative to  that  which  now  prevails,  has  been  a  gradual  and 
legitimate  development.  Whether  the  modern  system  is,  in 
every  respect,  the  most  perfect  or  the  best  adapted  to  the 
wants  and  wishes  of  the  nation,  it  is  not  the  object  of  the 
present  writer  to  inquire.  He  is  not  concerned  with  the  special 
advocacy  of  any  particular  form  of  government ;  his  aim  has 
been  simply  to  describe  the  actual  working  of  representative 
institutions  in  England  as  they  now  exist.  He  has  not 
refrained  from  noticing,  as  opportunity  offered,  the  peculiar 
defects  of  parliamentary  government,  and  the  dangers  to  which 
he  conceives  that  system  to  be  exposed.  On  the  other  hand, 
he  is  bound  in  fairness  to  point  out  its  peculiar  merits  and 
advantages,  which  have  contributed  to  make  it  popular  at 
home,  and  a  model  for  imitation  in  many  foreign  countries. 

*  See  Mr.  Lowe's  speech,  Hans.  D,  v.  244,  p.  208. 
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The  origin  of  the  political  institutions  of  modern  England 
Origin  of  our  ttiust  bc  sought  for  in  the  governmental  system  of 
national  polity.  Q^J-  Anglo-Saxon  progen'tors.  Meagre  and  imper- 
fect as  is  our  information  on  this  subject,  enough  is  known  of 
the  leading  principles  of  the  Anglo-Saxon  government  to  show 
that  in  them  were  to  be  found  the  rudiments  of  the  institutions 
which  we  now  enjoy. 

The  precise  features  of  the  polity  of  England  before  the 
Norman  conquest,  although  they  have  given  rise  to  much 
learned  inquiry,  are  still,  to  a  considerable  extent,  conjectural. 
But  the  researches  of  Sir  Francis  Palgrave^  and  of  Mr. 
Kemble,^  supplemented  and  corrected  by  the  more  recent 
investig-^tions  of  Mr.  E.  A.  Freeman^  and  Professor  Stubbs,^ 
have  been  of  inestimable  service  in  elucidating  much  that  was 
previously  obscure  in  this  branch  of  historical  inquiry.  The 
student  of  political  history  will  find  in  their  works  ample 
materials  to  aid  him  in  forming  an  intelligent  idea  of  the 
fundamental  laws  and  established  institutions  of  this  country  in 
the  earliest  days  of  our  national  life.  And  these  writers  are 
all  agreed  in  testifying  that,  however  striking  may  be  the 
contrast,  in  many  points  of  detail,  betw^een  the  primitive  form 
Anglo-Saxon  of  government  in  the  time  of  our  Anglo-Saxon 
government,  forefathers  and  that  which  now  prevails,  "the 
germs  alike  of  the  monarchic,  the  aristocratic,  and  the  demo- 

*  Rise  and  Progress  of  the  Eng.  Commonwealth,  2  vols.  4to.  1832. 

^  The  Saxons  in  England:  a  History  of  the  Eng.  Commonivealth  till 
the  period  of  the  Norm.  Conq.  2  vols.  8vo.  1849. 

^  History  of  the  Norm.  Conq.  v.  I  j  Preliminary  History  to  the 
Election  of  Edxvard  the  Confessor  (1867). 

*  Const.  Hist,  of  Eng.  (1874). 
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cratic  branches  of  our  constitution  will  be  found  as  far  back 
as  history  or  tradition  throws  any  light  on  the  institutions  of 
our  race."  ^ 

In  common  with  other  tribes  of  similar  Teutonic  origin,  the 
Saxons  in  England,  from  a  very  early  period,  were  ruled  over 
by  kings,  whose  power  was  not  arbitrary  and  despotic,  but  was 
subjected  to  certain  well-defined  limitations  by  the  supreme 
controlling  authority  of  the  law. 

The   dignity,    authority,  and   power   of  the  chief  ruler   in 
England  were  gradually  developed   from  that  of 
an  ealdorman  (who  combined  in  his  own  person  '"*^" 

the  functions  of  a  civil  ruler  and  of  a  military  chieftain)  into 
that  of  a  king — a  change  that  is  not  peculiar  to  our  own  land, 
but  which  marked  the  progress  of  political  society  elsewhere, 
in  countries  inhabited  by  the  Teutons  and  other  kindred 
peoples.  The  transition  from  ealdorman  to  king  brought  with 
it  an  accession  of  power  to  the  ruler.  As  the  territory  over 
which  his  headship  was  recognized  expanded,  his  royal  dignity 
and  importance  increased. ^ 

The  early  Teutonic  constitution,  when  transplanted  into 
English  soil,  was,  like  that  of  many  of  the  small  states  of  the 
Old  World,  essentially  free.  It  consisted  of  a  supreme  leader, 
with  or  without  royal  title,  an  aristocratic  council  composed  of 
men  of  noble  birth,  and  a  general  assembly  of  freemen,  in 
whom  the  ultimate  sovereignty  resided.^  By  degrees,  however, 
the  primitive  democracy  of  the  ancient  Teutonic  communities 
gave  place  to  the  rising  influence  of  the  comitaitis,  ^^^  ^^^^^^ 
or  personal  following  of  the  chiefs.  And  in  pro- 
portion as  the  kings  of  England  advanced  in  strength  and 
dominion,  they  naturally  acquired  a  more  complete  supremacy 
over  their  comitatus.  The  thanes,  or  body-servants  of  the 
king,  were  gradually  invested  with  rank  and  power  in  the 
kingdom.  Thus  there  arose  a  new  kind  of  nobility,  virtute 
officii,  which  at  length  obtained  precedence  over  the  older 
hereditary  nobles.* 

But  the  power  of  the  crown  was,  from  the  first,  subjected  to 
the  control  of  the  Witenagemot,  or  '*  Meeting  of  The 
the  Wise  Men,"  which  appears  to  have  formed  part  wuenagemot. 
of  the  nadonal   polity   of  the   Teutons,   from   their  earliest 


*  Freeman,  v.  i,  p.  75. 

'  Freeman,  v.  i,  pp.  S6-90. 


'  lb.  pp.  76-81  ;  Stubbs,  c.  vii. 
*  lb.  pp.  91-97. 
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The  Witans. 


appearance  in  history,  and  was  introduced  by  them  into  the 
Saxon  commonwealth.^  Originally  a  democratic  assembly, 
Freeman  describes  the  process  by  which  this  popular  council 
gradually  assumed  an  aristocratic  aspect.^  Under  the  Hep- 
tarchy, every  separate  king  in  England  had  his  own  Witenage- 
mot ;  but,  after  the  other  kingdoms  were  merged  in  that  of 
Wessex,  their  respective  Witans  became  entitled  to  seats  in  the 
Gemot  of  Wessex,  as  being  the  common  Ge'mot  of  the  realm. 
Our  knowledge  of  the  constitution  of  these  great  councils,  in 
any  English  kingdom,  is  extremely  vague  and 
scanty.  But  we  have  proof  that  the  great  officers 
of  the  court  and  of  the  kingdom  were  invariably  present  in  the 
Witenagemot,  together  with  ealdormen,  bishops,  abbots,  and 
many  other  of  the  king's  thanes.  There  was  also  an  infusion 
of  the  popular  element,  by  the  attendance  of  certain  classes  of 
freemen,  though  to  what  extent  and  in  what  manner  this  took 
place  cannot  be  positively  determined.^ 

The  powers  of  the  Witenagemot  have  been  defined,  by 
Kemble,  as  follows  :  "  i.  They  possessed  a  consultative  voice, 
and  right  to  consider  every  public  act  which  could  be  authorized 
by  the  king.  2.  They  deliberated  upon  the  making  of  new 
laws  which  were  to  be  added  to  the  existing  folcriht,  and 
which  were  then  promulgated  by  their  own  and  the  king's 
authority.  3.  They  had  the  power  of  making  alliances  and 
treaties  of  peace,  and  of  settling  their  terms.  4.  They  had 
the  power  (subject  to  the  restriction  hereinafter  mentioned)  of 
electing  their  king.  5.  They  had  the  power  to  depose  the 
king,  if  his  government  was  not  conducted  for  the  benefit  of 
the  people.  6.  They  had  the  power,  conjointly  with  the  king, 
of  appointing  prelates  to  vacant  sees.  7.  They  had  power  to 
regulate  ecclesiastical  matters,  appoint  fasts  and  festivals,  and 
decide  upon  the  levy  and  expenditure  of  ecclesiastical  revenue. 
8.  The  king  and  his  Witan  had  power  to  levy  taxes  for  the 
public  service.  9.  The  king  and  his  Witan  had  power  to  raise 
land  and  sea  forces,  when  occasion  demanded.  10.  The 
Witan  had  power  to  recommend,  assent  to,  and  guarantee 
grants  of  land,  and  to  permit  the  conversion  of  folcland  into 

'  Kemble,  v.  2,  pp.  185-195. 

^  Freeman,  v.  I,  pp.  106-1 10  ;  and  see  his  Paper  on  "The  Origin  of  Pari. 
Representation,"  in  /;/A  A'ev.  v.  3,  p.  728. 
^  Kemble,  v.  2,  p.  237 ;  Stubbs,  c.  vi. 
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bocland,  and  vice  versd.  11.  They  had  power  to  adjudge  the 
lands  of  offenders  and  intestates  to  be  forfeit  to  the  king. 
12.  Lastly,  theWitan  acted  as  a  supreme  court  of  justice,  both 
in  civil  and  criminal  causes."  ^  All  these  instances  of  the 
powers  exercised  by  the  Witenagemot  are  illustrated,  in  Mr. 
Kemble's  narrative,  by  numerous  examples,  taken  from  the 
records  and  chronicles  of  the  period. 

In  asserting  that  the  king  was  elected  by  the  Witan,  and 
was  subject  to  be  deposed  by  their  authority,  it  The  kingly 
must  not  be  inferred  that  the  Anglo-Saxon  state  °*"^^' 
was,  either  in  spirit  or  in  form,  an  elective  monarchy,  in  the 
modern  acceptation  of  the  term.     In  every  Teutonic  kingdom 
there  was  a  royal  family,  out  of  which  kings  were  chosen  ;  but 
within  that  royal  family  the  Witan  of  the  land  were  privileged 
to   exercise   choice.     The   eldest   son  of  the   last  king  was 
considered  as  having  a  preferential  right ;  but  if  he  were  too 
young,  or  were  otherwise  objectionable,  some  other  and  more 
capable  member  of  the  royal  family  would  be  chosen  instead. 
Again,  the   recommendation   of  the   king  himself  as   to  his 
successor  on  the  throne  had  great  weight,  and  was  usually 
respected.     On  every  occasion,  indeed,  the  right  to  the  kingly 
office  must  be  substantiated  and  confirmed  by  a  competent 
tribunal.     But  in  so  doing  the  members  of  the  great  council 
"are  not  national  representatives,  offering  the  empire  to  a 
candidate  whom  their  voices  have  raised  to  authority;   but 
they  are  *  Witan/  the  judges,  whose  wisdom  is  to  satisfy  the 
people   that   their   allegiance   is   demanded   by  their    lawful 
sovereign."     "  Though  we  cannot  adopt  the  theory  that  the 
Anglo-Saxon  empire  was  elective,  we  arrive  at  the  conclusion 
that  it  was  governed  by  law.     The  Constitution  required  that 
the  right  of  the  sovereign  should  be  sanctioned  by  a  competent 
tribunal."     Thus,  "the  inchoate  title  of  the   sovereign  was 
confirmed  by  the  national  assent,  and  his  claim  was  to  be 
recognized  by  the  legislature.     In  this  sense,"  says  Sir  Francis 
Pal  grave,  "  the  king  was  said  to  be  elected  by  the  people."  ^ 

In  like  manner,  the  extreme  right  of  deposing  their  sovereign, 
which  the  law  assigned  to  the  Witan,  was  one  that  was 
obviously  to  be  resorted  to  only  in  cases  of  emergency,  when 
the  conduct  of  the  reigning  monarch  had  made  him  intolerable 

*  Kemble,  v.  2,  pp.  204-232. 

2  Ettg.  CommoHwealthf  v.  i,  pp.  558-562  ;  Kemble,  v.  2,  p.  214  ;  Free- 
man, V.  I,  p.  117. 
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to  the  people.  The  exercise  of  this  power  by  the  Witan  was 
Po^versofthe  ^  ail  cvcnt  of  vcry  rare  occurrence,  but  examples 
^''^""  are  to  be  found,  both  before  and  after  the  Norman 

conquest,  of  the  deposition  of  kings  by  the  action  of  Par- 
liament.^ 

From  this  it  will  be  seen  that  the  powers  of  the  Witen- 
agemot  exceeded  those  assigned  by  law  to  modern  legis- 
lative bodies,  or  exercised,  in  conformity  with  constitutional 
practice,  by  the  House  of  Commons  at  the  present  day.^ 
"  Every  act  of  government  of  any  importance  was  done,  not 
by  the  king  alone,  but  by  the  king  and  his  Witan."  The 
Witan  had  a  right  to  share,  not  merely  in  ordinary  acts  of 
legislation,  but  even  in  matters  of  prerogative  and  administra- 
tion which  are  now  considered  as  exclusively  appertaining  to 
the  crown.^  It  might  reasonably  be  anticipated  that  such 
a  polity  would  unavoidably  give  rise  to  frequent  collisions 
between  the  king  and  his  parliament,  and  such  undoubtedly 
was  the  case  after  the  Norman  conquest,  when  the  power  of 
the  sovereign  had  assumed  more  formidable  dimensions,  at 
variance  with  the  ancient  principles  of  English  liberty.^  But 
the  Saxon  Witenagemot  appears  to  have  co-operated  more 
harmoniously  with  the  king  than  similar  assemblies  of  a  later 
date.  This  may  be  accounted  for  by  the  fact  that  "it  was 
not  a  body  external  to  the  king,  but  a  body  of  which  the  king 
was  the  head  in  a  much  more  direct  sense  than  he  could  be 
said  to  be  the  head  of  a  later  mediaeval  Parliament.  The 
king  and  his  Witan  acted  together ;  the  king  could  do  nothing 
without  the  Witan,  and  the  Witan  could  do  nothing  without 
the  king ;  they  were  no  external  half-hostile  body,  but  his  own 
council  surrounding  and  advising  him."  In  such  circumstances, 
it  was  natural  that  this  influential  body  should  have  been 
privileged  to  interpose,  with  authority,  in  the  conduct  of 
public  affairs. 
Royal  The     mutual    interdependence    between     the 

authority.      sovcreign   and   his   council  at  this  period  of  our 

•  Kemble,  v.  2,  p.  219  ;  Stubbs,  v.  I,  p.  136. 

^  [I  have  retained  the  statement  in  the  text ;  but  the  powers,  exercised 
by  the  Witan  in  electing  and  deposing  kings,  cannot  be  said  to  have 
exceeded  the  power  exercised  by  the  two  Houses  of  Parliament  in  1688-89. 
— Editor.  ] 

»  Freeman,  v.  i,  pp.  113,  120.  *  //'.  p.  121.  ^  lb.  ■^.  122. 
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history  must  not  lead  us  to  infer  that  a  Saxon  monarch  was  a 
mere  instrument  for  carrying  out  the  resolves  of  his  councillors. 

The  king  of  England,  in  those  days,  was  the  acknowledged 
head  of  his  people — the  lord  to  whom  all  the  nobles  of  the 
land  owed  fealty  and  service.  He  was  the  fountain  of  honour, 
and  the  dispenser  of  the  national  wealth.  He  appointed  the 
time  and  place  for  meetings  of  the  Witan,  and  laid  before 
them  whatever  matters  required  their  advice  or  consent, 
exercising  over  their  deliberations  the  influence  which  properly 
belonged  to  his  exalted  station  and  personal  character.  If 
weak,  vacillating,  or  unworthy,  his  powers  would  necessarily 
be  impaired,  and  it  would  be  the  province  of  the  Witan  to 
restrain  him  from  acts  of  misgovernment,  and  to  demand 
security  for  the  due  administration  of  the  royal  functions. 
Strictly  limited  by  law  in  the  exercise  of  his  prerogatives,  the 
personal  authority  of  an  ancient  English  sovereign,  if  at  all 
worthy  of  his  position,  was  well-nigh  unbounded. ^ 

After   the   triumph  of  the   Norman  arms   in  1066,  at  the 
battle   of  Hastings,  the   crown   of  England    was  The  power  of 
transferred  to  William  the  Conqueror  by  a  forced  ^^'^  crown, 
election   of  the  English  Witan.**    William  I.  claimed  to   be 

'  Freeman,  v.  i,  pp.  123-126,  163;  Kemble,  v.  2,  p.  232;  Palgrave, 
V.  I,  p.  657  ;  Stubbs,  v.  I,  p.  141. 

2  Stubbs,  V.  I,  p.  257  ;  Freeman,  v.  i,  p.  163.  The  form  of  an  election 
continued  to  be  observed,  as  a  general  rule,  until  the  accession  of  Edward  1., 
when  the  principle  prevailed,  that,  immediately  on  the  death  of  the  king, 
the  right  of  the  crown  is  vested  in  his  heir,  who  commences  his  reign  from 
that  moment  {Jl>.  p.  340;  Allen,  Royal  Prerog.  pp.  44-47).  Nevertheless, 
in  the  ceremonial  observed  at  the  coronation  of  the  successive  kings  of 
England  to  that  of  Henry  VIII.  inclusive,  there  continued  to  be  used 
forms  wherein  the  recognition,  will,  and  consent  of  the  people  are 
distinctly  asked,  and  the  kings  were  declared  to  be  "elect  and  chosen" 
by  "the  three  estates  of  the  realm"  {^Chapters  on  Coronation ^  Lon.  1838, 
pp.  99,  103).  But  in  the  reign  of  Henry  VIII.,  Parliament  definitely 
determined  the  succession  of  the  crown  to  be  in  Edward,  Mary,  and 
Elizabeth  ;  and,  in  default  of  issue  from  them,  even  empowered  the  king 
to  bequeath  the  crown  to  whomsoever  he  would,  provided  only  that  his 
choice  should  he  made  known,  "as  well  to  the  lords  spiritual  and 
temporal,  as  to  all  other  his  loving  and  obedient  subjects,  to  the  intent  that 
their  asseiit  and  consent  might  appear  to  concur  therein  "  (25  Hen.  VIII. 
c.  22  ;  28  Hen.  VHI.  c.  7  ;  35  Hen.  VHI.  c.  i).  Afterwards,  Queen 
Elizabeth's  title  to  the  crown  was  formally  recognized  by  Parliament 
(i  Eliz.  c.  3).  And  upon  her  decease,  without  issue,  Parliament  acknow- 
ledged that  the  English  crown  "did,  by  inherited  birthright  and  lawful 
and  undoubted  succession,"  descend  to  James  I.,  as  "the  next  and  sole 
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the  lawful  successor  of  the  Saxon  kings.  Inheriting  their 
rights,  he  professed  to  govern  according  to  their  laws.^  But 
with  the  new  dynasty  there  came  in  a  new  nobiUty,  who 
gradually  displaced  the  nobles  of  the  land  in  offices  of  rule, 
and  obtained  possession  of  their  estates.  Thus  the  power  of 
the  crown  steadily  increased,  and  the  authority  of  the  national 
councils  was  proportionably  impaired.  "  The  idea  of  a  nation 
and  its  chief,  of  a  king  and  his  councillors,  almost  died  away ; 
the  king  became  half  despot,  half  mere  feudal  lord.  England 
was  never  without  national  assemblies  of  some  kind  or  other ; 
but,  from  the  Conquest  in  the  eleventh  century  till  the  second 
burst  of  freedom  in  the  thirteenth,  they  do  not  stand  out  in 
the  same  distinct  and  palpable  shape  in  which  they  do  both 
in  earlier  and  later  times."  ^  Nevertheless,  the  liberties  of 
their  Saxon  forefathers  were  always  fresh  in  the  recollection 
of  successive  generations  of  Englishmen,  until,  by  slow  degrees 
and  after  many  struggles,  they  succeeded  in  recovering  them — 
not  indeed  in  their  original  shape,  but  in  a  form  better  adapted 
for  the  altered  condition  of  the  commonwealth. 

The  special  characteristic  of  the  Norman  period  was  the 
growth  of  the  new  administrative  system,  deriving 
ormanpoity.  .^^  origin  and  strength  from  the  royal  power.  The 
foundation  of  this  system  was  accomplished  in  the  reigns  of 
William  the  Conqueror  and  his  three  successors — William  II., 
Henry  I.,  and  Stephen.^  During  this  epoch  the  kings  of 
England  were  practically  absolute.  The  Witenagemot  still 
subsisted,  under  the  title  of  the  Great  Council  of  the  realm, 
but  it  rather  resembled  an  assembly  of  courtiers,  occasionally 
convened  for  state  purposes,  than  an  organized  deliberative 
body,  subordinate  only  in  privilege  and  importance  to  the 
private  and  "continual"  council  of  the  king.* 

From  the  first  introduction  of  royalty  mto  Britain,  the 
sovereign  has  always  been  surrounded  by  a  select  band  of 
confidential  counsellors,  appointed  by  himself^  to  advise  and  ,;| 

heir  of  the  blood-royal  of  this  realm"  (2  James  I.  c.  i).  Upon  the 
abdicaticr  of  James  II.,  Parliament  conferred  the  crown  upon  William 
and  Mary,  and  afterwards  regulated  the  succession  in  the  Protestant  line  of 
the  descendants  of  James  I.  (i  W.  &  M.  sess  2,  c.  2  ;  12  &  13  Will.  III. 
c.  2.     And  see  Freeman's  Growth  of  Eng.  Const,  c.  iii.). 

'   Freeman,  v.  i,  pp.  2,4,  163.  • 

"  lb.  p.  122  ;  and  Stubbs,  c.  ix. 

*  Stubbs,  c.  xi.  *  //'.  V.  I,  p.  356 
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assist  him  in  the  government  of  the  realm.^  It  may  be  con- 
fidently asserted  that  there  is  no  period  of  our  Advisers  of  the 
history  when  the  sovereign  could,  according  to  the  ^-'^own. 
law  and  constitution,  act  without  d  "vice  in  the  public  concerns  of 
the  kingdom,^  "  That  the  institution  of  the  Crown  of  England 
has  always  had  a  Privy  Council  inseparable  from  it,  is  a  fact 
which  ought  never  to  be  lost  sight  of.  This  council  has 
always  been  bound  to  advise  the  crown  in  every  branch  and 
act  of  its  executive  conduct."  ^  And  it  is,  in  fact,  the  only 
council,  combining  in  itself  both  deliberative  and  administrative 
functions,  which  is  authoritatively  recognized  by  the  l.iw  and 
constitution  of  England.  The  number  of  members  composing 
this  council  has  varied  at  different  periods,  according  to  the 
king's  will,  "  but  of  ancient  time  there  were  twelve,  or  there- 
abo'uts."* 

At  the  era  of  the  Norman  conquest  there  appear  to  have 
been  three  separate  councils  in  existence :    one,  a.d.  to66. 
composed  of   nobles,   who    were    assembled   oa  The  king's 
special    occasions    by    special    writs,    and    who,  '^o""'^'''^- 
together  with  the  great  officers  and  ministers  of  state,  formea 
the  rna^^num  concilium  ;  another,  styled  the  commune  concilium^ 
or  general  parliament  of  the  realm;   a  third,  known  as  the 
concilium  privatum  assiduum  ordinarium,  or,  more  frequently, 
the  king's  council.     It  comprised  certain  select  persons  of  the 
nobility  and  great  officers  of  state,  specially  summoned  thereunto 
by  the  king's  command,  and  sworn,  and  "  with  whom  the  king 
usually  adviseth  in  matters  of  state  and  government."     This 
council — or   probably  a  committee   of  it,  consisting   of  the 
[judges,  presided  over  by  the  king,  or  (in  his  absence)  the  chief 
justiciary — served  also  as  the  supreme  court  of  justice,  which, 
[under  the  denomination  of  the  curia  regis ^  commonly  assembled 
three  times  in  every  year,  wherever  the  king  held  ordinary 
[his  court.**    The  king's  "ordinary"  or  "continual"  council, 
[council   was   equivalent  to   that   which  was   known  in   later 

\  Palgrave,  v.  I,  p.  325  ;  v.  2,  p.  348  ;  Stubbs,  v.  I,  pp.  149,  343. 

Palgrave  on   the   King's   Council,    p.    20 ;    Kemble,    v.   2,   p.    188 ; 
[earn,  Gov.  of  Eng.  p.  18  ;   Courtenay,  Life  of  Sir  Wm.   Temple ,  v.   2, 

.  57. 
'  Smith,  Pari,  Remem.  (1862),  p.  3. 

*  Coke,  Fourth  Inst.  p.  53. 

*  Hale,  furisdiction   of  the    House  of  Lords,   pp.    5-9  ;    First  Lords* 
^efort,  pp.  20-23  ;  Lords'  Pap.  1829,  v.  10;   Stubbs,  v.  i,  p.  564. 
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times  as  the  Privy  Council ;  although,  meanwhile,  it  differed 
widely  in  its  organization.  But,  apart  from  the  fact  that  one 
was  temporary  and  occasional,  and  the  others  permanent, 
there  seems  at  first  to  have  been  but  little  difference  between 
this  body  and  the  other  principal  councils.  Leading  nobles 
were  members  of  the  "  continual "  council,  and  at  meetings  of 
the  great  council  they  naturally  occupied  a  prominent  place, 
either  as  members  or  assistants  of  that  august  assembly.^ 

The  permanent  council  under  the  early  Norman  kings  con- 
sisted of  the  great  officers  of  state — namely,  the 
co"S*"*  chancellor,  the  great  justiciary,  the  lord  treasurer, 
Curia  Refrts,  ox  the  lord  steward,  the  chamberlain,  the  earl 
egm.  ^r^2iYs\\2\,  the  constable, — and  any  other  persons 
whom  the  king  chose  to  appoint.  It  also  included  the  arch- 
bishops of  Canterbury  and  of  York,  who  claimed  the  right  to 
form  part  of  every  royal  council,  whether  public  or  private. 
It  was  known  as  the  curia  regis,  otherwise  styled  the  aula 
regia,  or  court  of  the  king,  and  its  powers  were  immense  and  un- 
definable.  Its  duty  was  to  assist  the  king  in  the  exercise  of  his 
prerogatives,  and  to  give  its  sanction  to  acts  done  by  him  in 
virtue  of  those  prerogatives — the  members  thereby  making 
themselves  responsible  for  the  acts  of  the  king.^  Thus,  it  was 
the  executive.  It  acted  also  as  a  court  of  law.  It  took  part 
in  acts  of  legislation.  In  fact,  "the  king,  who  was  at  once 
the  ruler  and  judge  of  the  whole  nation,  exercised  the  powers 
which  he  possessed,  either  directly  (and  this  he  did  to  a  greater 
extent  than  modern  students  are  apt  to  suppose)  or  indirectly, 

'  [I  have  retained  this  passage  as  Mr.  Todd  wrote  it :  but  I  apprehend 
that  Sir  W.  Anson's  account  of  these  councils  is  more  accurate  and  more 
logical.  He  tells  us  that  there  were  four  councils — the  Commune  Concilium, 
the  Magnum  Concilium,  the  Concilium  OrJmarium,  and  the  Concilium 
Privattwi;  and,  he  adds,  "it  might  be  possible  to  give  a  modern  name  to 
each  of  them,  and  to  say  that  the  Commune  Concilium  is  Parliament ;  the 
Magnum  Concilium,  the  House  of  Lords  with  the  judges  and  law  officers 
of  the  Crown  ;  the  Concilium  Ordinarium,  the  Privy  Council ;  and  the 
Concilium  Privatum,  the  Cabinet."  Sir  W.  Anson  does  not,  of  course, 
mean  that  the  old  councils  represented,  either  in  their  constitution  or  their 
duties,  the  modern  bodies  to  which  he  compares  them.  But  the  com- 
parison, nevertheless,  gives  the  student  a  good  idea  of  the  relative  functions 
of  these  various  bodies,  and  enables  him  to  understand  how  some  of  the 
same  men  were  found  serving  on  each  of  them  {Laxv  and  Custom  of  the 
Constitution,  Part  H.,"  The  Crown,"  pp.  83,  ^^).— Editor.-] 

'  First  Lords'  Report,  Lords'  Pap.  1829,  v.  10,  p.  21  ;  Stubbs,  v.  i,  pp. 
387,  436. 
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through  the  instrumentality  of  his  great  officers."  For,  in  con- 
sidering "the  interchange  of  advice  between  the  king  and  his 
nobles  "  during  this  period,  we  must  divest  ourselves  of  modern 
notioi.3  of  constitutional  authority,  and  understand  that, 
"  according  to  the  ideas  prevailing  in  the  eleventh  century,  it 
was  rather  the  king's  privilege  than  his  duty  to  receive  counsel 
from  the  great  men  of  his  kingdom.  Their  recommendations 
were  not,  like  the  advice  of  modem  parliaments  or  ministers, 
commands  veiled  under  a  polite  name,  but  in  the  strictest 
sense  counsel."  ^  Nevertheless,  there  were  certain  things 
which  the  king  was  never  able  to  accomplish  by  his  mere  pre- 
rogative. Thus,  he  could  neither  legislate,  nor  impose  new 
taxes,^  without  the  consent  of  his  Parliament.  And  he  was 
bound  to  rule  in  accordance  with  the  laws  of  the  realm ; 
and,  if  he  broke  those  laws,  his  agents  or  advisers  were,  from 
a  very  early  period,  in  some  shape  or  other,  held  accountable 
for  his  misdeeds  to  the  national  assembly.^  Moreover,  it  was 
the  right  and  duty  of  the  king  to  demand  and  receive  advice 
from  his  great  council  in  all  circumstances  of  difficulty ;  for 
the  king  of  England  was  never  an  absolute  monarch,  but  was 
himself  subject  to  the  law.  Bracton,  writing  in  the 
thirteenth  century,  says  that  it  is  "the  law  by  ^•°- "So- 
which  he  is  made  king,  ...  so  that  if  he  were  without  a 
bridle,  that  is,  the  law,  his  gieat  court  ought  to  put  a  bridle 
upon  him.*  For,  though  the  king  is  our  sovereign  lord,  he 
does  not  possess  the  sovereign  authority  of  the  commonwealth, 
which  is  vested,  not  in  the  king  singly,  but  in  the  king,  lords, 
and  commons  jointly.^  To  enable  him  to  govern  his  people 
with  wisdom  and  discretion,  the  king  would  summon  to  his 
councils   "the   most   considerable   persons   in   England,  the 


'  The  Privy  Council:  the  Arnold  Prize,  Essay,  i860.  By  A.  V.  Dicey, 
IB. A.,  pp.  3-6.  This  able  essay  presents,  in  a  popular  form,  the  results 
[of  the  researches  of  Sir  Harris  Nicolas,  in  his  learned  prefaces  to  the 
\Proceedings  and  Ordinances  of  the  Privy  Council  of  England^  from  10 
[Rich.  II.  (1386)  to  33  Henry  VIII.  (1542). 

'  [This,  of  course,  is  not  true  of  the  earlier  Norman  kings,  and  is 
lardly  consistent  with  the  practice  of  the  Tudors  and  the  pretensions  of 
the  Stuarts. — Editor. '\ 

'  Macaulay,  Hist,  of  Eng.  v.  i,  pp.  29-32. 

*  Quoted  by  Forster,  Debates  on  Grand  Remonstrance,  p.  28. 

'  Allen,  ^Royal  Prerogative^  p.    159  ;  First  Lords'  Report,  Lords'  Pap. 
1829,  V.  10,  p.  22. 
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persons  he  most  wanted  to  advise  him,  and  the  persons  whose 
tempers  he  was  most  anxious  to  ascertain."  ^ 

In  process  of  time  the  character  of  tlie  aula  regia  underwent 
considerable  modification.  Each  individual  officer  of  the 
court  had  his  own  particular  duties  assigned  to  him.  All 
business  brought  before  the  court  would  naturally  be  referred 
by  the  king  to  the  functionary  specially  charged  with  the  same. 
Thus,  the  marshal  or  constable,  assisted  probably  by  other 
members  of  the  court,  attended  to  military  matters ;  the 
chamberlain  to  financial  concerns  ;  the  chancellor  to  questions 
affecting  the  royal  grants.  Hence  arose,  by  degrees,  the 
separate  institution  oi  curia  regis,  under  Henry  II. — as  an  off- 
shoot from  the  larger  body — into  a  distinct  judicial  tribunal, 
which  is  the  original  of  the  present  Court  of  Queen's  Bench,^ 
and  the  subsequent  development,  at  a  later  period,  of  other 
courts  of  law  and  equity. 

The  first  establishment  of  the  law-courts,  as  distinct  tribunals, 

took  place,  however,  in  the  reign  of  King  John. 

But  it  is  worthy  of  notice  that,  notwithstanding  the 

formation  of  separate  courts  for  the  administration 
of  justice,  the  king's  council  continued  to  exercise  judicial 
authority.  To  be  the  source  and  dispenser  of  justice,  and  to 
supply  the  defects  and  moderate  the  judgments  of  inferior 
courts,  is  an  ancient  prerogative  of  the  crown. ^  This  preroga- 
tive was  ordinarily  exercised  through  judges,  in  accordance 
with  established  precedent ;  but  it  was  still  regarded  as  within 
the  power  of  the  king  to  try  suits,  either  by  his  own  authority, 
or  through  the  officers  of  his  council.^ 

With   the   accession   of   Edward   I.    still   more    important 

changes  commenced.  The  contemporaries  of  the 
"  ^^^^'  Conqueror  and  his  immediate  descendants  had 
been  accustomed  to  the  exercise  of  justice  by  the  king  and  his 
great  officers,  after  a  rude  and  informal  fashion.  Meanwhile, 
the  ordinary  councils  of  King  John  and  of  Henry  III.  were 
largely  influenced  by  the  growing  power  of  the  barons,  which 
operatt     as   a  restraint   upon   the   arbitrary   power    of   the 

'  Bagehot,  Eng.  Const,  p.  304. 

*  Chron.  of  i^eigns  of  Hen.  IL  and  Richard  /.,  edited  by  Stubbs,  v.  2, 
pp.  71-80  ;  and  see  Stubbs,  Const.  Hist.  v.  I,  p.  465. 

'  See  Palgrave,  Eng.  Commonwealth ^  v.  i,  p.  283. 

*  Dicey,  p.  8. 
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sovereign.  But,  when  Edward  I.  ascended  the  throne,  a  better 
understanding  began  to  prevail  between  the  monarch  and  his 
advisers.^  The  rise  of  the  law  courts  out  of  the  curia  regis 
begat,  in  the  people  generally,  a  desire  for  more  orderly 
government.  Those  who  contrasted  the  regular  administration 
of  justice  with  the  irresponsible  and  uncertain  procedure  before 
the  king's  council,  longed  for  something  more  in  accordance 
with  their  ancient  Saxon  liberties.'^  For  the  functions  of  the 
ordinary  council  at  this  time  seem  to  have  been  co-extensive 
with  the  functions  of  the  crown.  Its  consent  ordinary 
appears  to  have  been  deemed  necessary  to  every  council, 
important  act  of  the  king  in  the  exercise  of  his  legislative  as 
well  as  of  his  executive  powers.  It  "was  evidently  then  con- 
sidered as  a  very  important  part  of  the  government,  responsible 
to  the  king  and  the  country  for  the  acts  done  under  its 
sanction ;  and  the  people  often  took  great  interest  in  its  proper 
formation,  of  which  there  are  striking  instances  in  the  reigns  of 
Henry  III.  and  Edward  II." « 

Contemporaneously  with  these  events,  the  "  great  council  " 
was  steadily  undergoing  transformation,  and  as- 
suming definite  shape  as  a  legislative  body,  with 
acknowledged  rights  and  privileges.  Formerly,  as  we  have 
seen,  the  great  council  did  not  differ  very  materially  from  the 
smaller  and  more  confidential  assembly.  The  functions  of 
both  were  chiefly  administrative.  The  councils  of  William  I. 
and  his  immediate  successors,  so  far  as  existing  records  sliow, 
were  principally  occupied  with  matters  of  executive  govern- 
ment— such  as  the  grant  of  local  charters,  and  the  settlement 
of  titles  to  land.*  The  king  could  do  nearly  everything  in  his 
"  ordinary  council "  that  was  lawful  for  the  great  council  to 
effect,  except  impose  taxes.  William  the  Conqueror,  in 
ascending  the  throne  of  England,  had  expressly  renounced  all 
ri.?ht  to  tax  the  nation  without  the  consent  of  the  commune 
concilium  regni ;  arid  had  promised  to  govern  by  the  old  laws, 
except  as  they  might  be  altered  expressly  for  the  general  good.^ 
It  is  true  that   he  had  not  been  faithful  to  his  word.     The 

'  Palgrave,  King's  Council,  p.  19  ;  Stubbs,  c.  xv. 
^  Dicey,  p.  II. 

'  Fiist  Lords'  Report,  Lords'  Pap.  1829,  v.   10,  p.  451  ;   Hearn,   Govt. 
0/  Eng.  p.  273. 

*  Cox,  Am.  Parly.  Elecs.  p.  61. 

*  Taylor,  Book  of  I^iglns,  p.  9. 
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lare;er  council  was  very  rarely  convened.*  But  every  formal 
concession  on  the  part  of  the  crown  contributed  somewhat  to 
the  growth  and  establishment  of  the  great  national  council 
upon  a  firmer  basis.  And  the  continual  and  ever-increasing 
necessities  of  the  state  compelled  the  Norman  sovereigns  to 
yield,  however  reluctantly,  new  charters,  with  extended 
privileges,  to  their  powerful  but  insubordinate  nobility.  Thus 
the  lawless  barons  won  for  a  down-trodden  and  spiritless 
people  precious  franchises,  that  in  due  time  should  elevate  the 
national  character,  and  "so  balance  the  forces  existing  in 
the  state  as  to  give  to  each  its  opportunity  of  legitimate 
development."  ^ 

The  sagacious  policy  of  Henry  II.,  during  his  long  and 
A.D.  11SS-1180.  eventful  reign,  did  much  to  prepare  the  way  for 
The  king  and  thcsc  changcs  in  tlic  framcwork  of  English  govern- 
his  council.  ment.  Though  bent  upon  consolidating  the  kingly 
power,  Henry  II.,  when  not  absent  from  the  realm,  took 
frequent  occasion  to  convene  the  old  national  assembly,  and 
to  ask  the  counsel  of  his  constitutional  advisers  upon  every 
possible  subject.  In  fact,  many  matters  were  freely  discussed 
at  these  councils  which  would  be  deemed  unsu^able  for  the 
consideration  of  Parliament  at  the  present  day.  But  the 
advice  sought  for  and  received,  in  conformity  with  ancient 
usage,  did  not  debar  the  sovereign  from  the  right  to  act  as  his 
own  judgment  might  dictate  upon  the  particular  question.^ 

From  the  grant  of  Magna  Carta  by  King  John,  confirmed 

and  supplemented  by  similar  concessions  obtained 

June  15,  I2IS-    fj.Q^  ij^tgj.  monarchs,  may  be  dated  the  rise  of  our 

representative  system,^  the  recognition  of  the  House  of  Com- 
mons as  a  separate  estate  of  the  realm,  and  the  establishment 
upon  a  sure  foundation  of  our  national  liberties. 

The  precise  period  when  the  representative  system  of  Eng- 
Riseofour  ^^^^  Originated,  and  the  circumstances  that  gave 
representative  it  birth,  are  points  which,  notwithstanding  the 
system.  laborious   investigations  of  constitutional  writers, 

are  still  involved  in  great  obscurity.     The  learned  authors  of 


»  Stubbs,  V.  I,  pp.  358,  369. 

'  Professor  Stubbs's  learned  and  admirable  Preface  to  the  Chronicle  of 
Benedict  of  Peterborough  {Rolls  Chronicles,  published  in  1867),  v.  2,  p.  xxxvii. 

*  Stubbs,  Const.  Hist.  v.  i,  p.  570. 

*  lb.  V.  I,  pp.  530-543,  622. 
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the  report  of  the  Lords'  Committee,  however,  arrived  at  the 
following  conclusions  upon  this  subject.  They  are  of  opinion 
that,  from  the  Conquest  until  the  reign  of  John,  prelates,  earls, 
and  barons  (who  constituted  the  three  estates  of  the  realm )^ 
generally  formed,  under  the  king,  the  legislative  power,  for  all 
purposes  except  the  imposition  of  taxes ;  although  the  advice 
of  an  inferior  class  in  the  community,  or  of  particular  indi- 
viduals not  of  the  privileged  orders,  would  be  occasionally 
asked  by  the  king,  in  exceptional  circumstances,  as  for  the 
purpose  of  giving  validity  to  the  grant  of  an  extra-  oriRin  of 
ordinary  aid  to  the  crown.  But  it  cannot  be  shown  representation, 
that,  at  this  time,  any  commoners,  elected  by  the  people,  or 
otherwise,  were  called  to  the  great  councils,  or  Parliaments,  as 
members  thereof.^  The  great  council  of  the  realm  convened 
by  John,  at  St.  Albans  in  12 13,  included  certain  persons  who 
were  summoned  thereto  by  virtue  of  their  holding  lands  in 
chief  of  the  crown.  Some  of  these  individuals  gave  their 
personal  attendance,  others  possibly  appeared  by  representa- 
tion, inasmuch  as  the  lesser  barons,  being  under  no  peculiar 
obligation  of  personal  attendance,  would  naturally  incline  to 
select  certain  of  their  richest  and  most  influential  brethren  to 
represent  them.*  But,  during  the  reign  of  Henry  III.,  im- 
portant changes  took  place  in  the  constitution  of  the  great 
council;  and,  in  1265,  through  the  instrumentality  of  Simon  de 
Montfort,  Earl  of  Leicester,  a  great  council  was  January  20, 
convened,  which  consisted  not  only  of  persons  who  "^s- 
were  summoned  personally,  by  special  writ,  according  to  the 
charter  of  John,  but  of  persons  who  were  required  to  attend, 
not  merely  by  general  summons,  according  to  the  same  charter, 
but  in  consequence  of  writs  directed  to  the  sheriffs  of  certain 
counties,  and  to  certain  cities  and  boroughs,  commanding  the 
recipients  to  cause  ** knights,  citizens,  and  burgesses"  to  be 
chosen  as  representatives  of  such  counties,  cities,  and  boroughs 
respectively,  who  should  attend  the  king's  council,  together 
with  those  who  had  b<;en  personally  summoned  thereto.*    The 

*  Stubbs,  Const.  Hist.  v.  2,  pp.   168-204 ;   and  see  Freeman  in  Int. 
Kev.  V.  3,  p.  737  ;  Church  Quar.  Rev.  v.  4,  p.  438. 

*  See  Parry's  Parlts.  Introd.  pp.  xii.-xvi.  ;  Cox,  Ant.  Parly.  Elecs.  pp. 
64-70;  Stubbs,  V.  I,  p.  368. 

'  See  Stubbs,  v.  I,  pp.  527,  564. 

*  See  ib.  v.  2,  pp.  92,   221  ;  Simon  de  Montfort,  the   Creator  of  the  H. 
of  Commons^  by  R.  Pauii :  translated  (and  revised  by  the  author)  by  U. 
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first  clear  evidence  remaining  of  any  subsequent  convention 
J.   .  of  a  legislative  assembly,  in  similar  circumstances, 

icgLLive  was  the  summoning  of  **  a  great  and  model  Parlia- 
asscnbiies.  nicnt "  in  the  twenty-third  year  of  Edward  I.,^ 
A.u.  1295.  ^j^g  constitution  of  the  intervening  assemblies  being 
wrapped  in  uncertainty.  Thenceforward,  until  the  fifteenth 
year  of  Edward  II.,  the  legislative  assemblies  of  England 
appear  to  have  been  generally,  but  not  invariably, 
composed  nearly  in  the  manner  in  which  the 
assembly  in  the  twenty-third  of  Edward  I.  was  constituted. 
The  declaratory  statute  of  the  fifteenth  of  Edward  II.  gave  the 
sanction  of  Parliament  to  the  constitution  of  the  legislature  as 
it  then  stood,  under  which  the  legislative  power  was  declared 
to  be  in  the  king,  "  by  the  assent  of  the  prelates,  earls,  and 
barons,  and  commonalty  of  the  realm,  according  as  it  had 
been  heretofore  accustomed."  And  after  this  period,  the 
constitution  of  the  legislative  assemblies  of  England  nearly 
approached  the  form  which  it  now  presents.^ 

Whilst  the  appropriate  functions  of  the  several  orders  and 

estates   of  the   realm   were  thus   being  gradually 

A.D.  1272  1370.  ^gygjQpg(j   g^jj^   matured,  the  divers  elements  of 

which  the  nation  itself  was  composed  were  uniting  together. 
From  the  grant  of  Magna  Carta  by  John  the  nation  became 
one,  and  gradually  began  to  realize  its  unity.  The  work  of 
amalgamation,  consolidation,  and  of  continuous  growth,  in 
progress  during  the  century  which  succeeded  the  Norman 
conquest,  was  completed  under  successive  monarchs,  from 
John  to  Edward  I."  In  the  reign  of  Edward  I.,  the  protracted 
Development  Struggle  between  Englishmen,  of  whatever  race 
ofconstitu-  descended,  and  the  foreigners  who  had  devoured 
tiona  orins.  ^y^q[j.  substanco  v  ..J  ovcrthrown  their  liberties, 
finally  came  to  an  end.  By  the  efforts  of  this  prudent 
monarch,  the  English  and  the  Normans  were  joined  together 
in  a  common  bond  of  mutual  helpfulness,  ancient  freedom  was 
revived,  and  the  national  institutions  began  to  assume  "^those 

M.  Goodwin,  London,  1876 ;  Prothero's  Lt/e  of  Simon  de  Monlfort, 
London,  1877. 

*  Stubbs,  V.  2,  pp.  128,  223,  253. 

•  First  Lords'  Report,  Lords'  Pap.  1829,  v.  lO,  pp.  154,  254,  389-391, 
473  ;  and  see  Freeman  s  Growth  oj  Eng.  Const,  c.  ii.  ;  Cox,  Ant.  Larly. 
Elecs.  pp.  68-85  ^'^^  9^  5  Syme,  AV/.  Govt.  c.  i. 

'  Stubbs,  Const.  Hist.  c.  xiii.  xiv.  xv. 
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constitutional  forms  which,  with  mere  changes  of  detail,  they 
have  preserved  uninterruptedly  ever  since."  ^ 

The  century  that  followed  Magna  Carta  was  likewise  a 
period  of  growth  and  development,  wherein  the  three  estates 
became  conscious  of  their  distinct  identity,  and  entered  upon 
tlieir  separate  and  appropriate  spheres  of  labour.'-* 

It  was  during  the  reign  of  Edward  I.  that  the  barons,  who 
had  hitherto  monopolized  the  ear  of  the  sovereign,  and  con- 
tiolled  his  policy,  realized  the  existence  of  a  new  power  which 
it  was  needful  for  them  to  conciliate.  The  citizens  jhe  barons 
and  burgesses,  who  had  accumulated  wealth  by  '^^'■,';*^,'' v^.  j^ 
honest  industry,  and  who  were  able  and  wilUng  rights  of  the 
to  contribute  to  the  necessities  of  the  state,  were  iJurK^sses. 
altogether  excluded  from  the  national  councils.  Whether  or 
not  this  was  esteemed  a  grievance,  at  this  period,  it  is  hard 
to  conjecture  :  this  much  at  any  rate  is  certain,  that  they 
stoutly  objected  to  pay  any  taxes  that  were  levied  upon  them 
without  their  consent.  In  1297,  after  a  fruitless  endeavour, 
on  the  part  of  the  king,  to  exact  the  levy  of  a  rate  on  the 
"  communaute  "  of  the  kingdom,  which  they  had  not  agreed 
to  pay,  several  of  the  principal  peers  interposed  on  their 
behalf,  and  obtained  a  guarantee  from  the  king  that  no  such 
illegal  taxation  should  be  again  attempted.  Shortly  afterwards, 
the  king  convened  a  parliament,  wherein  this  fundamental 
principle  of  English  liberty  was  solemnly  ratified,  by  the 
statute  De  Tallagio  non  coficedendo,  which  provides  that  *'  no 
tallage  or  aid  shall  by  us  or  our  heirs  be  imposed  or  levied 
in  our  kingdom  without  the  will  and  assent  of  the  archbishops, 
bishops,  barons,  milites,  burgesses,  and  the  other  freemen  of 
our  realm."  ^ 

'  Freeman,  v.  I,  pp.  6,  122  ;  and  Stubbs,  c.  xv. 

'  Stubbs,  V.  I,  p.  637. 

'  Cox,  Ant.  Parly.  Ekes.  pp.  71,  77  ;  Stubbs,  v.  2,  p.  142.  And  here 
we  may  notice  a  practice  vvhicli  prevailed  in  the  early  periods  of  English 
constitutional  history,  and  which  is  followed  almost  universally  in  other 
countries  where  parliamentary  government  is  now  established,  namely,  the 
payment  of  wages  to  representatives.  Peers  invariably  attended  parlia- 
ments at  their  own  expense,  that  being  one  of  the  services  they  were 
obliged  to  render  for  the  baronies  they  held  of  the  crown.  But  as  soon 
as  the  smaller  tenants  of  the  king  in  capiie,  or  freeholders,  were  permitted 
to  appear  by  representation,  they  were  subjected  to  pay  the  expenses  or 
wages  of  their  representatives.  This  custom  of  representatives  receiving, 
and  their  constituents  paying,   wages  began  from  a  principle  of  equity, 


;'. 
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Once  they  obtained  an  entrance  into  the  great  council,  the 
lesser  orders  speedily  began  to  acquire  influence  and  authority. 
The  growth  of  the  power  of  the  commons  is  distinctly  trace- 
able under  Edward  II.  In  the  preceding  reign,  in  conformity 
with  the  usages  of  an  earlier  period,  the  functions  of  the 
commons  were  limited  to  a  declaration  of  the  extent  of  the 
grants  which  they  were  empowered  by  their  con- 
Rbin'^°''  stituents  to  offer  to  the  crown.     But  in  the  time 

of  the  ^°^"  of  Edward  II.  the  right  of  the  commons  to  a  share 
commons.  ^^  |.]^g  making  of  laws  was  formally  acknowledged  ; 
and,  by  the  latter  part  of  the  reign  of  Edward  III.,  the  power 
of  the  commons  had  so  greatly  increased  that  we  find  them 
strenuously  resisting  attempts  to  impose  inordinate  taxation, 
and  boldly  remonstrating  with  the  king  upon  his  choice  of 
unworthy  advisers.^ 

About  this  period  there  was  a  further  development  of  the 
power  of  the  commons,  in  relation  to  the  mode  of  granting 
aids  and  supplies  to  the  crown.  In  the  reigns  of  Edward  I., 
II.,  and  III.,  it  had  been  customary  for  the  lords,  the  clergy 
and  the  commons,  severally  and  separately,  to  determine  the 
proportion  of  their  respective  grants,  on  the  principle  that 
they  each  represented  distinct  and  independent  portions  of  the 
community.'^  Nevertheless,  it  was  obviously  desirable  that 
there  should  be  a  mutual  understanding  between  the  several 
estates  on  this  subject,  as  neither  would  choose  to  be  subjected 
to  a  higher  rate  than  the  other.  It  was  also  expedient  that 
this  agreement  should  be  arrived  at  before  any  communication 
upon  the  matter  of  supply  was  made  by  the  commons  to  the 
crown.  This  gave  rise  to  the  practice  of  conferences  between 
committees  of  the  lords  and  commons  preliminary  to  the 
grant  of  supply,  upon  which  occasions  each  estate  counted  it 

without  any  positive  law  ;  and  so  continued  from  49  Henry  III.  (a.d. 
1265)  to  18  Richard  II.  (a.d.  1394),  when  a  law  was  passed  to  regulate 
and  enforce  it.  The  practice  prevailed,  generally,  until  the  reign  of 
Charles  I.,  and  in  certain  parts  of  the  kingdorei  to  a  much  later  period, 
when  it  gradually  fell  into  desuetude  (Henry's  Hist,  of  Gt.  Britain,  5th 
ed.  V.  10,  p.  61  ;  Hats.  Prec.  v.  2,  p.  78,  n.). 

*  Cox,  Ant.  Parly.  Ekes.  pp.  84,  93. 

'  Hatsell,  Prec.  v.  3,  p.  95.  The  three  estates  of  the  realm  originally 
sat  together  in  one  chamber.  When  they  first  began  to  sit  apart  is  un- 
certain. Their  division  into  two  houses  must  have  been  accomplished 
at  any  rate  not  later  than  1341  (Stubbs,  v.  2,  p.  377,  n. ;  v.  3,  p.  430). 
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an  advantage  to  obtain  a  knowledge  of  the  intentions  of  the 
Other  before  disclosing  its  own.^ 

Up  to  the  time  of  Edward  III.,  it  is  not  easy  to  define 
wherein  the  functions   of  the   national   assembly 
differed  from  those  which  appertained  to  the  king's  ^•°-  '^^z- 
particular  council.     The  judgments  of  the  ordinary  JiSent?^ 
council  would  undoubtedly  derive  additional  weight 
and  solemnity  from  being  delivered  in  parliament;   and  the 
king  himself  was  probably  more  ready  to  receive  petitions  for 
redress  of  grievances  when  surrounded  by  all  his  councillors. 
The  chief  point  of  difference,  however,  appears  to  have  been 
that,  after  the  commons  were  incorporated  into  the  national 
assembly,  a  considerable  time  elapsed  before  they  were  per- 
mitted to  take  part  in  any  act  or  proceeding  which  bore  a 
judicial  character.     But  in  the  reign  of  Edward  III.  there  are 
instances  wherein  the  commons  claimed  to  participate  in  the 
exercise  of  remedial  justice  ;  ^  and,  before  the  decease  of  that 
monarch,  we  find  all  the  governmental  institutions  of  England 
— namely,  a  king's  council,  a  parliament  of  two  chambers  (into 
which    the    ancient    great    baronial   council   had 
gradually  merged),  and  courts  of  law — in  distinct  ^'^'  ^^°^' 
shape  and  harmonious  exercise.^ 

'  Cox,  Anf.  Parly.  Elecs,  p.  98  ;  Pari.  Hist.  v.  I,  pp.  1 10,  140,  163-17 1. 
In  the  ninth  year  of  Henry  IV.  the  commons  complained  to  the  king 
of  the  lords,  for  having  made  known  to  his  Majesty  certain  particulars  in 
regard  to  a  proposed  subsidy  before  it  had  been  finally  agreed  upon  by 
both  houses,  a  proceeding  which  they  affirmed  to  be  "in  prejudice  and 
derogation  of  their  liberties."  The  protest  was  successful.  The  king, 
with  the  assent  of  the  lords,  made  an  ordinance  declaring  that  "the  lords 
on  their  part,  and  the  commons  on  their  part,  shall  not  make  any  report 
to  the  king  of  any  grant  by  the  commons  granted,  and  by  the  lords  assented 
to,  nor  of  the  communications  of  the  said  grant,  before  the  lords  and 
commons  be  of  one  assent  and  accord  ;  and  then  in  manner  and  form  as 
has  been  accustomed,  that  is,  by  the  mouth  of  the  speaker  of  the  commons." 
This  was  another  triumph  on  behalf  of  the  commons,  which  tended  to 
aggrandise  their  authority,  especially  with  reference  to  the  grant  of  public 
money  (Cox,  Ant.  Parly.  Elecs.  p.  100). 

*  Stubbs,  V.  2,  p.  604. 

'  Palgrave,  Kittys  Couticil^  pp.  22,  64;  Dicey,  p.  13;  First  Lords'* 
Report,  Lords'  Pap.  1829,  v.  10,  p.  169.  The  "great  councils"  con- 
tinued for  a  time  to  be  occasionally  convened  even  after  their  most 
important  functions  had  devolved  upon  parliament.  "Some  hundreds 
of  years  afterwards,"  in  1640,  Charles  I.  sought  to  find  a  substitute  (or 
the  parliament,  with  which  he  had  hopelessly  quarrelled,  by  reviving  the 
long-disused  baronial  "council."     But  the  endeavour  to  resuscitate  an 
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By  the  end  of  the  fourteenth  century  the  House  of  Commons 
had  attained  to  its  full  share  of  pohtical  power,  in  the  recog- 
nition of  its  right  to  represent  the  mass  of  the  nation,  and  the 
vindication  of  its  claim  to  exercise  the  powers  which  in  the 
preceding  century  had  been  exclusively  exercised  by  the 
baronage.^ 

Edward  III.'s  legislative  assemblies  were  vigilant  asserters  of 
popular  rights.  They  obtained  from  their  sovereign  repeated 
confirmations  of  the  Great  Charter,  and  succeeded  in  establish- 
ing three  essential  principles  of  government — namely,  the 
illegality  of  raising  money  without  consent  of  Parliament ;  the 
necessity  that  both  houses  should  concur  in  any  alteration  of 
the  law ;  and  the  right  of  the  commons  to  inquire  into  abuses, 
and  impeach  the  councillors  of  the  crown  for  acts  of  cor- 
ruption.2 

The  reign  of  Edward  III.  was,  in  fact,  a  great  constitutional 
Great  corr^titu-  cpoch.  Independently  of  the  organic  changes  in 
tionai  epoch.  ^^iQ  compositiou  of  parliament  which  characterized 
this  period,  it  was  also  remarkable  for  the  frequent  holdings  of 
the  great  national  assembly,  and  for  the  passing  of  a  law  which 
rendered  it  imperative  upon  the  king  to  meet  his  parliament 
"every  year  once,  and  more  often  if  need  be."^  As  a  rule, 
under  the  Plantagenet  sovereigns,  the  parliaments  were  newly 
elected  every  time  they  were  convened,  and  not  kept  alive 
from  year  to  year  by  prorogations.* 

From  the  latter  part  of  the  reign  of  Edward  I.  until  the 

early  part  of  the  reign  of  Henry  VIIL,  being  a 

period    of  213  years,    it   was  customary  fo^   the 

monarchs  of  England  to  consult  frequently  with   the   great 

council  of  the  nation.     A  year  would  seldom  elapse  without 

a  parliament  being  convenei',  and   sometimes  two  or  three 

obsolete  tribunal  served  only  to  widen  the  breach  between  the  king  and 
his  people,  and  to  precipitate  his  downfall  (see  Dicey,  p.  13  ;  Knight, 
J'oJ>.  Hist,  of  Eng.  v.  3,  p.  438  ;  Mearn,  Govt,  of  ling.  pp.  407.  461). 

»  Stubbs,  V.  2,  pp.  306,  390,  401  ;  v.  3,  pp.  256,  377. 

^  Ta\l()r,  Boik  of  Rights^  pp.  67,  68  ;  Cox,  Inst,  Eng,  Govt.  p.  229  j 
Pari,  in  St.  V.  I,  p.  141. 

^  4  Edw.  111.  c.  14,  confirmed  by  36  Edw.  III.  c.  10. 

*  Stubbs,  V.  2,  p.  613  ;  v.  3,  p.  380;  Smith,  Pari.  Remcm.  (1865),  p. 
7.  Tiie  prorogation  and  reassembling  of  the  same  parliament  appears  to 
have  first  occurred  in  the  reign  of  Henry  VI.  But  it  was  not  until  the 
accc.>^sion  of  Henry  VIII.  that  it  became  an  habitual  practice  (Parry, 
Parlls.  pp.  57-59). 
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ovt.  p.  229  ; 


meetings  would   take  place  within   twelve  months.      It   has 
been  ascertained  that,  in  the  interval  above  men- 
tioned, upwards  of  two  hundred  separate  parlia-  inee1i!fgs  of 
ments  were   assembled.      They  usually  sat   for  a  parliament, 
period  varying  from  four  to  thirty  days  ;  but,  occasionally,  the 
sessions  were  protracted  for  several  months.^ 

And  here  we  may  notice,  that  it  had  long  been  customary 
for  the  king's  councillors,  as  confidential  servants  jj^^  p^;^ 
of  the  crown,  to  be  present  at  every  meeting  of  the  Council  in 
*'  Magnum  Concilium,"  or  High  Court  of  Parlia-  p^-""^'"*^"'- 
ment.  The  select  or  (as  it  was  afterwards  designated)  "  Privy 
Council "  were  uniformly  required  by  the  sovereign  to  assist  at 
the  deliberations  of  the  great  council.  But  it  should  be  borne 
in  mind  that  the  Court  of  Parliament  of  this  age  really  signified 
the  House  of  Lords,  and  that,  in  a  judicial  sense,  the  terms 
were  and  still  are  synonymous.^  It  was  contended  by  Sir 
Matthew  Hale  that  in  very  ancient  times,  before  the  reign  of 
Edward  I.,  and  perhaps  down  to  the  middle  of  the  reign  of 
Edward  III.  (by  which  period,  at  any  rate,  the  Lords  and 
Commons  had  regularly  formed  themselves  into  separate  legis- 
lative chambers),  the  Privy  Council  had  an  essential  right  not 
merely  to  advise,  but  also  to  vote,  in  the  judicial  determina- 
tions of  parliament.^  Recent  authorities,  however,  are  of 
opinion  that  this  is  erroneous.  The  privy  councillors  un- 
doubtedly formed  part  of  the  great  council,  or  Court  of  Parlia- 
ment, but  it  is  most  probable  that  they  merely  "gave  reasons," 
without  voting — as  is  still  done  by  the  assistants  in  the  House 
of  Lords,  when  required.  It  is  evident,  at  any  rate,  that  about 
the  time  of  Edward  III.  those  who  sat  in  parliament,  by  virtue 
of  their  office  as  king's  councillors,  began  to  be  regarded  in  the 
light  of  assistants  or  advisers  merely,  whilst  the  authoritative 
and  judiciary  power  was  exercised  by  the  House  itself*  And 
Sir  Matthew  Hale  admits  that,  though  "  they  were  assistants  of 
such  a  nature,  quality,  and  weight,  that  their  advice  guided 
matters  judicial  and  judicial  proceedings  in  the  Lords'  House," 
yet  "they  had  no  voice  in  passing  of  laws,"  but  only  "spake 
their  judgments  and  gave  their  reasons  "  in  matters  of  judicial 

'  Parry,  Parlts.  of  Eng.  pp.  55,  59  ;  Stubbs,  v.  2,  p.  612. 
^  Mactjueen,  Prac.  of  Lords  and  Privy  C.  pp.  671,  680. 
'  Ha\e, /un'sdic^.  H.  of  L0rds,  p.  85. 
*  Macqueen^  p.  674  ;  Palgrave,  Kin^s  Council^  p.  64. 
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concern.^  The  Commons,  meanwhile,  having  secured  their 
own  position  as  an  integral  part  of  parliament,  and  having 
acquired  the  right  of  impeachment,  laboured  to  prevent  the 
council  from  exercising  any  extraordinary  jurisdiction,  or 
powers  not  distinctly  warranted  by  law,  when  acting  inde- 
pendently of  parliament.     This  point  they  also  gained. *" 

Gradually  the  connection  which  originally  subsisted  between 
Growth  of  the  the  Privy  Council  and  the  Court  of  Parliament,  i.e. 
Privy  Council.  ^^  Housc  of  Lords  In  their  judicial  capacity,  came 
to  be  dissolved — though  not  without  leaving  traces  in  existing 
usage  of  the  old  relations — and  the  Privy  Council  began  to 
assume  a  separate  and  independent  jurisdiction  of  its  own. 
This  change  took  place  under  Richard  II.,  when 
the  council  was  entirely  separated  from  parliament, 
and  entered  upon  its  appropriate  functions  as  a  distinct 
tribunal.  With  the  sanction  of  Parliament  its  separate  duties 
were  defined,  and  thenceforward  its  authority  was  acknow- 
ledged without  any  further  opposition,  save  only  when  it 
attempted  to  interfere  in  matters  beyond  its  jurisdiction.^  The 
council  continued  to  gain  strength  and  influence  until  it 
attained  the  climax  of  its  powers  under  the  Tudor  princes, 
whose  policy  was  to  increase  the  authority  of  the  Privy 
Council,  and  to  govern  as  much  as  possible  without  the  aid  of 
parliaments.  A  notable  instance  of  this  is  afforded  in  the 
reign  of  Henry  VIII.,  which  lasted  for  nearly  forty 
seldom  years,  during  which  period  parliament  did  not  sit 

convened.  jjj  r^  ^qj.  j^ore  than  three  years  and  a  half;  and 
during  the  first  twenty  years  the  duration  of  all  its  sessions  put 
together  was  less  than  a  twelvemonth.* 

It  will  not  fail  to  be  observed  that  the  presence,  from  the 
very  first,  of  the  members  of  the  king's  Privy  Council  in  the 
great  council  or  Court  of  ParMament  was  a  foreshadowing  of 
the  more  intimate  relations  which  were  afterwards  established 
between  the  ministers  of  the  crown  and  the  legislature  under 
parliamentary  government. 

In  the  continuous  growth  of  free  institutions  which  so 
happily  distinguishes  the  reigns  of  our  English  monarchs  from 

*  Hale,  Lora^s  Jurisdiction,  P>  71- 

*  Palgrave,  King's  Council^  pp.  9,  826. 
3  lb.  pp.  78,  80,  84,  97. 

*  Macqueen,  pp.  675,  680. 
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the   accession   of  Henry  III.,  a   remarkable  incident  is   re- 
corded, of  the  time  of  Edward  II.,  which  manifests  „  ,  .    ^ 
a   decided   recognition,   in   that   early   period,  of  between  the 
constitutional  relations  between  the  sovereign,  his  J^'"n1st"rl'"* 
ministers,  and  parliament.     In  1316,  the  Earl  of 
Lancaster,  who  had  heretofore  been  a  prominent  ^'^'  ^^"^* 
leader   of  a   powerful   confederacy   of   discontented   barons, 
was   himself  invited   by   the   king   to   become    president   of 
his  council.     The  earl  agreed  to  accept  office  on  certrin  con- 
ditions, and,  on  these  being  complied  with  by  the  king,  was 
duly  installed  in  open  parliament ;  his  oath,  or  protestation, 
which  embodied   the  stipulations  which  he   had   made,  was 
ordered  to  be  entered  upon  the  rolls  of  parliament.     After 
reciting  the  terms  of  the  appointment,  it  proceeds  as  follows : 
"  So  as  at  any  time,  if  the  king  shall  not  do  according  to  his 
directions,  and  those  of  his  council,  concerning  the  matters  of 
his  court  and  kingdom,  after  such  things  have  been  shown  him, 
— and  that  he  will  not  be  directed  by  the  counsel  of  him,  and 
others — the  earl,  without  evil  will,  challenge,  or  discontent, 
may  be  discharged  from  the  council ; "  and  that  "  the  business 
of  the  realm"  shall  not  be  done  without  the  assent  of  the 
members  of  the  council ;  and  if  the  council  "  shall  advise  the 
king,  or  do  other  thing  which  shall  not  be  for  the  profit  of  him 
and  his  realm,  then,  at  the  next  parliament,  by  the  advice  of 
the  king  and  his  friends,  they  shall  be  removed."     The  entry 
on  the  roll  concludes  with  these  emphatic  words,  which  show 
that  the  order  in  the  present  case  was  the  general  and  acknow- 
ledged rule  in  similar  circumstances  :  "  And  so  it  shall  be,  from 
parliament   to   parliament,  as   to   them   and   every  of  them, 
according  to  the  faults  found  in  them."  ^ 

Nearly  one  hundred  years  later,  in  the  reign  of  Henry  IV., 
we  meet  with  a  similar  instance  of  the  acknow- 
ledgment  of  the  right  of  a  minister  of  state  to  ^'^'  ^'^ 
relinquish  his  office,  without  offence  to  the  king,  when  he 
found  himself  unable  to  continue  to  discharge  the  same  to  the 
public  welfare.  It  is  thus  noted  by  Sir  Harry  Nicolas :  *'  In 
May,  1406,  the  king  having  taken  into  his  consideration  the 
numerous  claims  upon  his  time  and  attention,  in  the  affairs  of 
the  kingdom,  appointed  three  bishops,  six  temporal  peers,  the 
chancellor,   the   treasurer,  the  keeper  of  the  privy  seal,  the 

*  Far/.  Hist.  v.  I,  p.  64  ;  Parry,  Parlts.  of  Eng.  p.  80. 
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steward  and  chamberlain  of  his  household  and  three  oth?r 
persons,  members  of  his  Privy  Council,  and  commanded  them 
to  exert  themselves  as  much  as  possible  in  promoting  the 
welfare,  and  in  maintaining  the  laws  and  statutes,  of  the  realm. 
The  king  then  directed  that  all  Bills  indorsed  by  the  chamber- 
lain, and  letters  under  the  signet  addressed  to  the  chancellor, 
treasurer,  and  keeper  of  the  privy  seal,  should  thenceforward 
be  endorsed  by,  or  be  written  with  the  advice  of,  the  council." 
None  of  the  officers  aforesaid,  or  any  others,  were  "  to  grant 
any  charters  of  pardon,  or  collations  to  benefices,  except  with 
the  advice  of  the  council ;  and,  for  the  greater  security  and 
independence  of  its  members,  the  important  condition  was 
added,  that  they  might  resign  whenever  they  found  themselves 
unable  to  perform  their  duties  with  advantage  to  the  king's 
service,  without  their  retirement  exciting  his  displeasure."  ^ 
A.u.  1376.  ^^t  meanwhile  parliament  had  begun  to  direct 

„.    ,         .,    its  attention  to  the  character  and  composition  of 

King  s  council       ,        1  •       »  -i  ^ 

regulated  by        thC  kmg  S  COUnCll. 

parliament.  jr^.^^^  ^,^^  ^^^^  ^f  jjgj^j.y  jjj  ,g  minority  to  the 

close  of  the  fourteenth  century  the  National  Council  had 
repeatedly  preferred  claim  to  limit  the  irresponsible  power 
of  the  king  by  the  t.ection  of  the  great  officers  of  state  in 
parliament.  But  it  is  doubtful  whether — unless  in  one  or  two 
exceptional  cases — the  right  claimed  was  ever  exercised :  the 
commons  seem  generally  to  have  been  satisfied  when  the  king 
informed  Parliament  cf  his  nominations,  and  to  have  tacitly 
approved  of  them.  But  it  is  curious  to  note  this  claim,  as  a 
foreshadowing  of  the  most  extreme  pretensions  of  parliamentary 
government, '^ 

In  the  last  year  of  the  reign  of  Edward  III.,  the  commons 
undertook  to  represent  to  the  king,  that  it  would  be  for  his 
advantage,  and  that  of  the  whole  realm,  if  he  would  increase 
his  council  with  ten  or  twelve  "lords,  prelates,  and  others,  who 
should  be  continually  near  the  king ;  so  as  no  great 
business  might  pass  without  the  advice  and  assent 
of  six,  or  four  of  them,  at  least,  as  the  case  re- 
quired." The  king  acceded  to  this  request,  with 
a  proviso  that  the  chancellor,  treasurer,  and  privy  seal  might 


The  commons 
advise  an 
increase  of 
councillors. 


'  Nicolas,  Proceedings  Privy  Coun.  v.  6,  p.  146  ;  citing  Pari.  Rot.  v.  3, 

p.  572. 
•  Stubbs,  V.  2,  pp.  558,  6io;  v.  3,  pp.  43,  247. 
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execute  their  offices  without  the  presence  of  any  of  the  said 
councillors.     The   commons  then  made  further  protestation 
of  their  vvilUngness  to  aid  the  king  to  the  utmost  of  their  power ; 
but  pointed  to  the  fact  that,   "for  the  particular  impeachment 
profit  and  advantage  of  some  private  persons  about  and  dismissal 
the  king,   and  their  confederates,  the  realm  was  °  '=°""'''  ""• 
much    impoverished."      They   then    proceeded    to    impeach 
certain  of  these  evil  councillors,  and  caused  them  to  be  dis- 
missed from  the  king's  council,  and  their  goods  confiscated  ^ — a 
proceeding?  which  was  frequently  repeated  during  the  reign  of 
Richard  ll.^ 

Henry  IV.  reigned  as  a  constitutional  king;  he  governed 
by  the  help  of  his  parliament,  with  the  executive  aid  of  a 
council,  over  which  parliament  both  claimed  and  exercised 
a  large  measure  of  control.  Henry  V.  followed  in  his  father's 
steps,  acting  throughout  his  reign  in  the  closest  harmony  wiUi 
his  parliament.  But  with  the  overthrow  of  the  house  of 
Lancaster,  and  the  supremacy  of  the  house  of  York,  a  reaction 
set  in ;  the  influence  of  parliament  was  diminished.  Sessions 
were  held  less  frequently,  and  with  small  results  in  restraining 
the  impolicy  or  extravagance  of  the  king,  so  that,  Stubbs  tells 
us,  "  the  rule  of  the  house  of  Lancaster  was  in  the  main 
constitutional,  and  that  of  the  house  of  York  in  the  main 
unconstitutional."  ^ 

In  illustration  of  the  growing  power  of  Parliament,  and  of 
its  acknowledged  supremacy,  in  the  reign  of  Henry  IV.,  and 
in  that  of  his  son  and  grandson  (Henry  V.  and 
Henry  VI.),  we  find  certain  of  the  king's  house-  ^'^'  ^"^  ^^^^' 
hold  removed  upon  petition  of  the  commons  ;  and  parliament 
occupying  itself  in  framing  regulations  and  ordinances  for  the 
governance  of  the  king's  council  and  the  royal  household, 
which,  being  made  into  a  statute,  the  council,  together  with 
all  the  judges,  and  the  officers  of  the  household,  at  the 
command  of  the  king,  take  oath  to  observe.  This  is  a  very 
important  assertion  of  the  principle  of  ministerial  responsibility.* 
Henceforward,  until  the  accession  of  Henry  VII.,  the  history 

'  Fari.  Hist,  of  Eng.  v.  i,  p.  141  ;  Stubbs,  v.  2,  pp.  562,  609. 

*  Cox,  Ant.  Parly.  Elecs.  p.  93. 

»  Stubbs,  V.  3,  pp.  72,  191,  234,  236,  267,  273. 

*  Nicolas,  Froc.  F.  C  v.  i,  0.  62  ;  v.  3,  pp.  8,  18  ;  v,  5,  p.  13  ;  v.  6, 
p.  73  ;  Farl.  Hist.  v.  I,  pp.  291,  303  ;  For.ster,  Debates  on  Grand  Re/non- 
strauce,  p.  49. 
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of  the  king's  council  is  chiefly  remarkable  for  the  gradual 
development  of  its  administrative  functions,  for  the 
introduction  of  forms,  intended  to  operate  as  con- 

Deveiopment     stitutional  restraints  upon  the  personal  exercise  of 

of  the  council.        ,  1         -n  1    r  ^^  •  r 

the  royal  will,  and  for  a  correspondmg  increase  of 
power  on  the  part  of  the  leading  ministers  of  state  of  whom 
the  council  was  composed.  During  the  whole  of  this  era,  and 
until  the  close  of  the  Stuart  dynasty,  the  personal  influence 
and  authority  of  the  sovereign  continued  to  be  very  great, 
though  it  necessarily  varied  according  to  the  ability  or  strength 
of  character  of  the  reigning  monarch.  With  a  vigorous  prince 
upon  the  throne,  the  royal  supremacy  was  apt  to  be  energetically 
maintained  to  the  detriment  of  all  constitutional  government, 
and  the  council  to  become  the  mere  instrument  of  despotic 
will,  the  channel  through  which  the  royal  mandates  passed. 
At  other  times,  the  influence  of  a  powerful  nobility  was  exerted 
to  curb  the  arbitrary  exercise  of  kingly  rule,  and  to  aggrandize 
the  authority  of  his  ministers.^  Moreover,  the  ministers  them- 
selves occupied,  to  some  extent,  an  independent  position. 
The  king  could  indeed  appoint  or  dismiss  them  at  pleasure ; 
but  it  was  essential  that  he  should  have  a  council  of  some  sort, 
and  certain  official  personages  necessarily  formed  part  of  every 

council.  These  were  the  five  great  officers  of  state 
po^skion'  above-mentioned — viz.    the    chancellor,   the    lord 

treasurer,  the  keeper  of  the  privy  seal,  the  chamber- 
lain, and  the  steward  of  the  household,  who  all  had  seats  at  the 
council  board  virtute  officii.  In  addition  to  these  functionaries, 
the  council  usually  included  the  Archbishops  of  Canterbury  and 
York,  and  from  ten  to  fifteen  other  spiritual  or  temporal  lords, 
or  men  of  mark,  who  possessed  the  confidence  of  the  king  and 
of  parliament.  For,  while  the  sovereign  had  an  absolute  right 
to  appoint  or  remove  his  councillors  at  pleasure,  the  English 
monarchs  appear  to  have  been  generally  careful  to  choose  men 
as  their  advisers  and  ministers  who  were  acceptable  to  the 

lords  and  commons.^  Some  of  the  official  members 
STe  coJS!""  of  the   council,  during  this   period,  held  offices 

which  were  not  in  the  direct  gift  of  the  crown,  but 
were  hereditary  in  certain  families.     Again,  the  presence  of 

'  See  Dicey,  Privy  Coutjcil,  p.    16;  Stubbs,  v.  2,  pp.  312,  499,  514, 
568  ;  V.  3,  pp.  247,  250. 
2  Sir  H.  Nicolas,  P.  C.  v.  I,  pp.  ii.  iii. 
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the  archbishops  and  other  ecclesiastics  imparted  a  dignity 
and  independence  to  the  body  otherwise  unattainable.  With 
such  a  position  it  was  not  difficult  for  a  refractory  council  to 
cause  its  po,/er  to  be  felt.  They  were  privileged  to  approach 
the  sovereign  with  advice  or  remonstrance  upon  any  matter 
affecting  the  common  weal.  Their  rebukes  might  indeed  be 
disregarded,  and  their  council  overruled ;  but  the  moral  effect 
of  their  interposition  could  not  be  ignored. 

What  added  materially  to  the  weight  and  influence  of  the 
council  was  that,  through  the  instrumentality  of  the  chancellor, 
they  could  refuse  to  give  effect  to  the  king's  wishes,  or  to 
legalize  his  grant ;  for,  from  a  very  early  period,  they  had 
claimed  to  take  cognisance  of  every  grant  or  writ  issued  by  the 
king.  The  "  great  seal "  remained  in  the  custody  ^j^^  ^^^^  ^  ^^ 
of  the  chancellor,  and  could  not  be  affixed  to  any 
document  except  by  his  hand.  It  is  true  that  this  rule  was 
often  regarded  by  sovereigns  as  a  vexatious  and  unwarrantable 
restraint ;  and  that  they  sought  to  escape  from  it,  either  by 
retaining  personal  possession  of  the  great  seal,  or  by  claiming 
that  signature  by  means  of  smaller  royal  seals  (which  at  first 
were  kept  in  the  king's  own  hands)  was  sufficient  to  authenti- 
cate any  writ  or  other  missive.  But  parliament  remonstrated 
against  such  practices,  and  claimed  that  a  rule,  which  was  a 
protection  to  the  crown  itself  against  fraud,  should  be  strictly 
enforced.  At  length  the  privy  seal  passed  into  the  j,^^  -^  ^^^, 
hands  of  a  regular  officer,  when  it  was  maintained 
by  the  lawyers,  though  contested  by  the  crown,  that  the  great 
seal  ought  to  be  affixed  to  no  bill  on  a  verbal  warrant,  or 
otherwise  than  upon  a  formal  writ  of  privy  seal.^  These  cir- 
cumstances contributed  to  confer  upon  the  king's  co  'ncil  great 
and  increasing  weight  and  influence. 

Moreover,  upon  constitutional  grounds,  this  doctrine  in 
regard  to  the  seals  was  of  obvious  necessity  :  for  the  chan- 
cellor could  not  prove  that  he  had  obeyed  a  royal  mandate 
unless  he  had  a  formal  warrant  to  show  for  what  he  had  done. 
Yet  while  this  plea,  and  probably  also  the  convenience  to  the 
crown  of  throwing  upon  its  servants  a  measure  of  responsibility 
for  its  own  acts,  reconciled  the  king  to  this  restriction  upon  the 
free  exercise  of  his  will,  the  restraint  was  felt  as  peculiarly  irk 
some  by  the  monarchs  of  England  during  this  epoch. 

'  Dicey,  pp.  17-20. 
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the  reign  of  Edward  IV.,  that  sovereign  '*  on  many  occasions 
enforced  his  directions  in  his  letters  to  the  chancellor  by  adding 
his  commands  in  his  own  handwriting;"  and  once 
it  is  mentioned  of  him  that  he  expressed  his  indig- 
nant surprise  that  the  chancellor  did  not  deem  his  Majesty's 
57^/ /W commands  '^ sufficient  warrant"  for  the  issue  of  a  par- 
ticular instrument.^ 

These  consatutional  safeguards  against  the  unrestrained 
Constitutional  Gxercisc  of  the  royal  prerogative  were  enforced, 
securities.  from  time  to  ti''ne,  by  further  regulations  to  the 
same  effect.  By  an  order  of  the  council  in  the  reign  of 
Henry  VI.,  rules  were  adopted  which  practically 
A.D.  1443-1444.  gj.jgyj.g(j  |.j^g^j.  Q^f Qjy  gfattt  of  tlie  crown  should,  from 

the  moment  of  its  presentation  as  a  petition  or  warrant,  to  the 
time  of  its  final  sanction  by  royal  writ,  be  brought  under  the 
notice  of  the  king's  ministers.^  In  the  reign  of 
Henry  VIII.  all  these  rules  were,  in  substance,  re- 
enacted  ;  and,  so  far  as  regards  the  issue  of  royal  patents, 
grants,  etc.,  they  still  continue  in  operation,  with  but  little 
change — excepting  that  grants  which  were  formerly  superin- 
tended by  the  Privy  Council  now  pass  through  the  office  of 
a  Secretary  of  State.^  Nevertheless,  the  end  which  was  in- 
tended to  be  promoted  by  these  regulations  was  not  in  accord- 
ance with  the  modern  idea  of  ministerial  responsibility.  They 
were  designed  for  the  security  of  the  crown  itself,  against 
fraudulent  or  unnecessary  grants;  and  for  this  purpose 
numerous  official  personages  were  required  to  take  part  in  the 
investigation  into  and  dv.dsion  upon  petitions  to  the  crown. 
They  were  also  intended  to  enforce  the  necessity  for  consulting 
the  council  before  the  king  should  determine  upon  any  appli  - 
cation  for  redress.  But,  after  all,  the  responsibility  of  ministers 
for  the  faithful  discharge  of  their  high  functions  was  to  the 
crown,  and  not  to  parliament.^ 

It  was  during  the  reign  of  Henry  VI.  that  the  "  ordinary  " 
or  "  permanent "  council  first  assumed  the  name  of  the  "  Privy 
Council."     The  habitual  attendants  at  the  council,  by  whom 

'  Sir  H.  Nicolas,  Proc.  of  Privy  Council,  v.  6,  pp.  195,  196  j  Dicey,  p.  20. 

*  See  Sir  H.  Nicolas,  v.  6,  pp.  91-95. 
'  Cox,  Eng.  Govt.  p.  648. 

*  Sir  H.  Nicolas,  I'roc.  P.  C.  v.  6,  p.  200,  etc.  ;  v.  7,  p.  v. ;  Dicey, 
p.  21. 
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the  ordinary  business  was  transacted,  came  at  this  time  to 
be  distinguished  from  other  members  of  the  same 
body  who,  lilce  the  judges,  were  only  occasionally 
summoned  by  the  king.  During  the  minority  of  Henry  VI. 
this  distinction  was  the  more  apparent,  as  the  whole  govern- 
ment was  in  the  hands  of  a  select  number  of  the  king's  council. 
Ordinances  of  council  passed  in  this  reign  provide  for  securing 
privacy  at  council  meetings,  and  the  keeping  its  resolves 
secret,  by  forbidding  any  to  attend  thereat  unless  specially 
summoned.  Meetings  of  the  "  great  council "  were  occasion- 
ally held  by  the  king's  command.  But  it  is  clear  that  under 
Henry  VI.  a  select  council  was  gradually  emerging  from  out 
of  the  larger  body,  by  a  process  similar  to  that  which  after- 
wards gave  birth  to  the  Cabinet  from  the  womb  of  the  Privy 
Council.^ 

The  business  which  engaged  the  attention  of  the  king's 
council  during  the  epoch  under  review  was  of  Business  before 
the  most  multifarious  description,  and  its  pro'^eed-  the  council. 
ings  exhibit  an  extraordinary  combination  of  the  executive 
and  legislative  functions  of  the  government.  Grave  affairs 
of  state,  and  questions  of  domestic  and  foreign  policy ;  the 
preservation  of  the  king's  peace,  and  the  management  of  the 
public  finances  ;  the  affairs  of  aliens,  the  regulation  of  trade, 
the  settlement  of  ecclesiastical  disputes,  and  the  defence  of 
the  faith  against  heretics  and  sorcerers — all  these  subjects,  as 
appears  from  the  minutes  which  have  been  preserved  of  the 
proceedings  of  council,  formed  part  of  its  ordinary  administra- 
tive labours.  Together  with  these  important  matters  the  time 
of  the  council  was  occupied,  as  that  of  every  government  must 
be,  with  an  infinite  number  of  trivial  cases.  And,  although 
law-courts  had  been  established  for  the  determination  of  every 
species  of  action  or  suit,  we  still  find  the  council  exercising 
judicial  functions,  not  merely  for  the  preservation  of  the  public 
peace,  but  for  the  trial  of  ordinary  offenders.  Whenever,  in 
fact,  either  from  defect  of  legal  authority  to  give  judgment, 
or  from  want  of  the  necessary  power  to  give  effect  to  their 

'  Dicey,  pp.  22,  23;  Nicolas,  Proc.  P.  C.  v.  I,  p.  73;  v.  5,  pp.  22, 
23;  V.  6,  pp.  61,  81,  etc.;  vStubbs,  v.  3,  p.  251.  [The  select  council 
gradually  emerged  from  the  larger  council  from  the  reign  of  Henry  III. 
[i'ide  infrn^  pt.  ill.  ch,  i).  In  the  reigu  of  Henry  VI.  it  first  assumed  i;s 
modern  name  of  the  Privy  Council. — Eiiitor.\ 
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decisions,  the  law-courts  were  likely  to  prove  inefficient,  the 
council  interposed,  by  summoning  before  it  defendants  and 
accusers.  A  tribunal  of  this  description  was  doubtless  useful 
in  the  inf^^ncy  of  regular  institutions  for  the  security  of  life 
and  property,  but  its  action  was  arbitrary  and  capricious.  It 
was  regarded  with  a  natural  jealousy  by  parliament,  and  from 
the  reign  of  Edward  III.  to  that  of  Henry  VI.  the  Commons 
made  vigorous  efforts,  on  repeated  occasions,  to  prevent  the 
council  from  interfering  with  matters  which  belonged  to  the 
courts  of  law,  and  from  illegally  infringing  upon  the  property 
and  liberties  of  the  people.^ 

The  records  of  the  Privy  Council  during  the  reigns  of 
Edward  IV.,  Edward  V.,  Richard  III.,  and  Henry  VII.  have 
not  been  preserved,  so  that  nothing  certain  is  known  of  the 
constitution  of  the  council  under  those  monirchs. 

With  the  accession  of  the  Tudor  dynasty,  the  position  of 
A  D  I  8  ^^^  Privy  Council  towards  the  monarch  underwent 

Dependence  of  ^  noticcable  change.  The  history  of  the  council, 
the  council  on  from  the  acccssion  of  Henry  VII.  to  the  sixteenth 
'  ^  '"^'  year  of  Charles  I.,  is  the  history  of  regal  supremacy, 

potentially  exercised  through  a  body  of  ministers,  who  had 
ceased  to  be  a  check  upon  the  royal  will.  This  new  position 
of  the  council  towards  the  crown  was  mainly  brought  about  by 
the  introduction  therein  of  a  number  of  commoners,  who  owed 
their  position  and  influence  entirely  to  the  king's  favour.  The 
new  councillors  were  doubtless  men  of  mark  and  ability,  but, 
unless  noble  by  station,  they  could  not  be  independent  of  the 
crown.  And,  where  hereditary  offices  were  held  by  peers,  it 
frequently  happened  that  a  deputy  was  chosen  from  amongst 
the  commoners,  to  perform  the  duties  and  exert  the  influence 
of  th'j  post.  This  gave  additional  strength  to  the  crown,  and 
was  the  means  of  rendering  the  government  more  efficient, 
but  it  greatly  undermined  the  independence  of  the  council.^ 
The  change  in  the  composition  of  the  Privy  Council  did  not 
escape  the  notice  of  the  common  people,  by  some  of  whom  it 
was  regarded  with  much  dissatisfaction.  About 
twenty-five  years  after  the  accession  of  Henry  VIII. 
there  was  a  rising  in  Yorkshire.  The  malcontents  demanded 
of  the  king  redress  of  grievances.    One  of  their  complaints  was 

*  Dicey,  pp.  25-34;  Nicolas,  P70C.  P.  C,  v.  i,  p.  ii. 
'  Dicey,  pp.  38-42. 
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that  the  Privy  Council  was  then  formed  of  too  many  persons 
of  humble  birth,  A'hilst  at  the  commencement  of  his  Q,,npiaints 
Majesty's  reign  it  had  been  otherwise.  The  king  against  the 
told  them,  in  reply,  that  at  his  accession  there  were  '-'"""'-■''• 
in  the  council  "of  the  temporality  but  two  worthy  calling 
noble,  the  one  treasurer  of  England,  the  other  high  steward  of 
our  house ;  others,  as  the  Lords  Marney  and  Darcey,  but 
scant  well-born  gentlemen,  and  yet  of  no  great  lands  until  they 
were  promoted  by  us,  and  so  made  knights  and  lords :  the 
rest  were  lawyers  and  priests,  save  two  bishops,  which  were 
Canterbury  and  Winchester."  Henry  proceeded  to  show  that 
there  were  then  "  many  nobles  indeed,  both  of  birth  and  con- 
dition," in  the  council ;  but,  in  conclusion,  he  informed  the 
rebels,  very  emphatically,  *'  that  it  appertaineth  nothing  to 
any  of  our  subjects  to  appoint  us  our  council,  ne  we  will  take 
it  so  at  your  hands.  Wherefore,  henceforth,  remember  better 
the  duties  of  subjects  to  your  king  and  sovereign  lord,  and 
meddle  no  more  of  those  nor  such-like  things  as  ye  have 
nothing  to  do  in."  ^ 

The  altered  relations  between  Church  and  State  at  this 
period,  consequent  upon  the  Reformation,  contributed  greatly 
to  increase  the  authority  of  the  crown.  No  longer  depenoent 
on  a  foreign  potentate,  but  on  the  king  himself,  the  dignitaries 
of  the  CiiLirch  imparted  a  new  vigour  to  the  monarchy,  when 
they  ceased  to  be  the  representatives  of  a  rival  power.  But, 
in  proportion  as  the  personal  authority  of  the  sovereign  in- 
creased, the  influence  of  the  Privy  Council  v/as  weakened. 
The  records  of  the  time  bear  ample  testimony  to  the  condition 
of  servility  and  dependence  upon  the  sovereign  to  which  the 
council  at  this  epoch  had  been  reduced.^ 

Meanwhile,  however,  the  power  of  the  council  as  an 
administrative  body  was  in  nowise  diminished.  On  the  con- 
trary, this  was  emphatically  the  age  of  "  government  Government  by 
by  councils."  *'  Unconstitutional  and  arbitrary  as  councils. 
many  of  the  ordinances  of  council  in  the  fifteenth  century  now 
appear,  they  almost  seem  mild  when  compared  with  many  of 
those  of  the  Privy  Council  of  Henry  VIII.  Combining  much 
of  the  legal  authority  with  the  civil  and  political,  it  exerted  a 
despotic  control  over  the  freedom  and  property  of  every  man 

*  Sir  H.  Nicolas,  Proc.  P.  C.  v.  7,  pp.  3,  4. 
'  Dicey,  pp.  42,  43. 
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in  the  iealm,  without  regard  to  rank  or  station.  Its  vigilance 
was  as  unremitting  as  its  resentment  was  fatal ;  and  its  pro- 
ceedings cannot  be  read  without  astonishment,  that  the 
liberties  and  constitutional  rights  of  Englishmen  should  ever 
have  recovered  from  the  state  of  subjugation  in  which  they 
were  then  held  by  the  crown."  ^  Chiefly  concerning  itself  in 
securing  the  internal  tranquillity  of  the  kingdom,  and  in 
detecting  and  punishing  treason  or  sedition,  the  Privy  Council 
also  directed  its  attention  to  "  nearly  everything  connected 
with  the  conduct  of  individuals  towards  each  other,  and  in 
relation  to  the  government."  It  interposed  in  matters  of 
private  concern,  making  itself  the  arbitrator  of  quarrels  between 
private  individuals — thereby  encroaching  upon  the  province 
of  the  established  courts  of  law.  It  likewise  interfered  in 
ecclesiastical  affairs,  when  its  proceedings  were  often  of  the 
most  despotic  character.  In  all  matters  brought  before  it  the 
council  exercised  a  very  summary  jurisdiction,  either  punishing 
offenders  by  committing  them  to  the  Tower,  or  by  fine,  or 
imprisonm;  vt,  or  both.'*  Reviewing  the  proceedings  of  the 
Privy  Council  during  this  period.  Sir  Harris  Nicolas  is  of 
opinion,  "  that  the  arbitrary  and  unconstitutional  powers, 
which  the  government  then  exercised,  arose  less  from  the 
personal  character  of  the  reigning  monarch,  congenial  as 
despotisra  was  to  his  feelings,  than  from  a  gradual  encroach- 
ment on  Lhe  liberties  of  the  people,  and  a  corresponding  ex- 
tension of  the  prerogatives  of  the  crown,  during  the  latter  part 
of  the  fifteenth,  and  continued  until  the  middle  of  the  sixteenth 
century.  This  innovation  may  probably  be  traced  to  the 
usurpation  of  Richard  III.,  followed  by  the  usurpation  of 
Henry  VII. ;  it  being  scarcely  possible  for  the  liberties  of  a 
country  to  survive  two  revolutions,  or  for  a  successful  -ebel 
not  to  become  a  tyrant."  ^ 

From  the  constitution  of  the  Privy  Council  under  the  Tudor 
sovereigns,    it    might    be    supposed    that    every 
political  measure,  if  it  did  not  originate  with  the 
Council,  was  at  any  rate  deliberated  upon  by  that 
But  such  was  not  the  case.     "  Henry  VIII.  was  in  the 


Power  of  the 
crown  under 
Henry  VIII. 


body. 


24. 


•  Sir  H.  Nicolas,  J^oc.  P.  C.  v.  7,  p. 
2  3.  pp.  25,  26,  31,  45,  49. 

•  /l>,  p.  66.     And  see  .S/a.V  Papers,  puMished  by  commission,  containing 
corrtspundencc  between  the  King  and  Cardinal  VVolsey,  v.  i. 
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fullest  sense  of  the  word  his  own  minister ;  and  all  the  most 
important  matters,  particularly  in  relation  to  foreign  policy, 
proceeded  immediately  from  his  own  mind,  and  were  con- 
ducted upon  his  own  judgment."  The  modified  form  of 
ministerial  responsibility  wliich  we  have  seen  established  by 
command  of  Henry  IV.,  and  which  continued  to  be  enforced 
in  subsequent  reigns,  was  set  at  nought  by  Henry  VHL,  as 
appears  from  transactions  recorded  in  State  Papers  of  the 
peiiod  :  ''  As  there  were  some  occasions  on  which  he  did  not 
even  consult  his  favourite  minister,  it  may  be  inferred  that 
there  were  many  more  on  which  he  acted  without  the  advice 
of  his  council."^  For  a  time  Wolsey  was  his  favourite,  and 
then  Cromwell;  but,  after  the  fall  of  Cromwell,  no  one 
minister  bore  even  the  slight  resemblance  presented  by  these 
statesmen  to  a  modern  premier.  In  fact,  Henry  issued  his 
commands  to  any  of  his  ministers,  without  regard  to  their 
peculiar  duties  ;  but,  "  as  no  responsibility  to  the  country  was 
incurred,  it  mattered  little  whom  the  king  selected  to  carry  his 
orders  into  effect.  He  was  himself  the  centre  from  which 
every  measure  emanated,  and  his  ministers  had  nothing  more 
to  do  than  to  receive  his  commands  and  obey  them.  But  all 
communications  between  the  ministers  and  the  king,  relating 
to  the  affairs  of  government,  seem,  even  in  that  arbitrary 
period,  to  have  been  made  through  a  privy  councillor  ;  so  that 
the  forms  of  the  Constitution  were,  in  this  important  point  at 
least,  strictly  adhered  to ;  and,  however  forgetful  parliament 
might  have  been  of  its  duties,  means  always  existed  of  fixing 
the  responsibility  for  the  acts  of  the  crown  upon  those  to  whom, 
according  to  the  laws,  it  entirely  and  exclusively  attaches."  ''' 

During  the  reign  of  Henry  VIII.,  the  greater  part  of  the 
members  of  the  Privy  Council  appear  to  have  been  in  regular 
attendance  upon  the  king;  accompanying  him  wherever  he 
went,  and  giving  their  daily  attention  to  the  business  of  the 
state.  These  were  usually  the  great  officers  of  the  household, 
a  bishop,  and  one  of  the  principal  secretaries ;  whilst  other 
functionaries — such  as  the  Lord  Chancellor,  the  Archbishop  of 
Canterbury,  the  other  principal  secretary,  and  a  tew  minor 
officials — remained  in  London,  to  dispose  of  the  ordinary  and 
routine   affairs   of  government.      Occasionally,  however,   the 

*  Sir  H.  Nicolas,  Proc.  P.  C.  v.  7,  pp.  1 1,  12. 
»  /(^.  pp.  14,  15. 
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whole  council  assembled  together,  either  for  ordinary  pur- 
poses, or  at  the  speci;il  command  of  the  king.^ 

By  means  of  rules  adopted  for  its  internal  improvement,  the 
Privy  Council  was  brought  to  a  high  state  of  efficiency  for  the 
Division  of  discharge  of  the  numerous  and  important  duties 
council  into  which  dcvolvcd  upon  it  at  this  period.  In  1553, 
committees.  King  Edward  VI.  drew  up  a  series  of  regulations 
for  his  council,  under  which  the  whole  body  (which  then  con- 
sisted of  forty  persons)  was  divided  into  five  commissions,  or 
(as  they  would  now  be  termed)  committees,  to  each  of  which 
was  assigned  a  distinct  branch  of  public  business.  Upon  some 
of  thes^t  committees  certain  persons,  mostly  judges,  were  placed. 
They  were  styled  "  ordinary  councillors,"  and  were  not  con- 
sulted on  questions  of  general  policy.  This  practice  has  been 
adhered  to  to  the  present  day.  It  was  also  provided,  by  these 
new  regulations,  that  every  matter  should  be  brought  under 
the  royal  notice,  that  *'  if  there  arise  such  matters  of  weight  as 
it  shall  please  the  king's  majesty  to  be  himself  at  the  debating 
of,  then  warning  shall  be  given,  whereby  the  more  shall  be  at  the 
debating  of  it,"  and  that  the  secretaries  should  be  the  channel  of 
communication  between  the  councillors  and  their  royal  master. '^ 

The  office  of  secretary,  or  king's  clerk,  it  may  be  here 
King's  remarked,  was  originally  held  in  small  estimation, 

secretary.  Thc  Secretary  possessed  no  political  influence, 
unless,  as  sometimes  happened,  he  was  a  member  of  the 
council.  At  length  it  became  necessary  to  appoint  two  secre- 
taries, after  which,  by  almost  imperceptible  degrees,  the  dignity 
of  the  office  was  increased.  During  the  reign  of  Henry  VII. 
persons  of  weight  were  selected  to  fill  the  post.  In  the  follow- 
ing reign  we  find  the  secretaryship  held  by  Cromwell.  Hence- 
forth the  secretaries  take  rank  with  barons,  are  always  members 
of  the  council,  and  by  the  Act  31  Henry  VIII.  c.  10,  become 
entitled  to  this  position  ex  officio.  But  it  was  not  until  the 
latter  part  of  the  reign  of  Elizabeth  that  we  find  them  desig- 
nated Secretaries  of  State.^ 

'  Sir  H.  Nicolas,  Proc.  P.  C.  v.  7,  pp.  9,  10,  15. 

'  Dicey,  pp.  39-43.  From  a  very  early  period  it  would  seem  to  have 
been  the  practice  for  the  council  to  meet  for  the  ordinary  transaction  of 
business  without  the  king  being  present.  But  the  sovereign  was  evidently 
at  liberty  to  attend  whenever  he  thought  fit  (Sir  H.  Nicolas,  Proc.  P.  C, 
V.  1,  pp.  25,  34,  58  ;  V.  7,  p.  13 ;  Dicey,  p.  15). 

•  Dicey,  p.  41  ;  Thomas,  Azotes  on  Pub,  Dep,  p.  27. 
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By  the  regulations  of  1553,^  all  the  business  of  the  Privy 
Council  was  transacted  through  committees  which  were  vari- 
ously modelled,  as  occasion  required.  The  same  persons  sat 
on  different  committees.  From  this  arrangement  a  body 
known  in  history  as  the  Star  Chamber  came  into  c.  ^u  t. 
existence,  and  acquired  evil  fame  from  its  arbitrary 
and  tyrannical  proceedings.  The  Star  Chamber  was,  in  effect, 
the  council  under  another  name.  It  was  frequently  presided 
over  by  the  king  himself,  and  even  in  his  absence  transacted 
business  with  great  dignity  and  solemnity  ;  hence  it  will  be 
seen  that  the  council  had  abated  none  of  its  ancient  preten- 
sions to  the  plenary  exercise  of  judicial  power.  Besides 
asserting  the  right  to  act  in  almost  every  case  where  a  law- 
court  had  jurisdiction,  the  king  and  his  councillors  avowedly 
acted  "  in  cases  not  examinable  in  other  courts."  The  secret 
tribunal  of  the  Star  Chamber  continued  in  operation  up  to  the 
reign  of  Charles  I.,  when  the  struggles  of  parliament  against 
the  judicial  authority  of  the  council,  so  long  intermitted,  were 
again  revived  with  accumulated  vigour,  until  (by  the  statute 
16  Car.  I.  c.  10)  it  was  determined  that  "neither  his  majesty 
nor  his  Privy  Council  have,  or  ought  to  have,  any  jurisdiction, 
power,  or  authority,  by  English  bill,  petition,  articles,  libel,  or 
any  other  arbitrary  way  whatsoever,  to  examine  or  draw  into 
question,  determine  or  dispose  of,  the  lands,  tenements, 
hereditaments,  goods,  or  chattels  of  any  of  the  subjects  of  this 
kingdom ;  but  that  the  same  ought  to  be  tried  and  determined 
in  the  ordinary  courts  of  justice,  and  by  the  ordinary  course  of 
the  law."  By  the  same  statute,  the  power  "  that  the  Council 
Table  hath  of  late  times  assumed  unto  itself,  to  intermeddle 
in  civil  causes  and  matters  only  of  private  interest  bt^ween 
party  and  party,"  is  declared  to  be  "  contrary  to  the  law  of 
the  land,  and  the  rights  and  privileges  of  the  subject."  The 
Star  Chamber,  with  its  cognate  jurisdictions,  was  accordingly 
by  this  Act  swept  away,  and  the  most  part  of  those  judicial 
powers,  which  the  state  policy  of  former  generations  had 
bestowed  upon  the  council,  were  aboHshed.^ 

'   Vide  supra,  p.  42. 

"  Sir  H.  Nicolas,  Proc.  P.    C.  v.  7,  p.  24.     Dicey,  pp.  45-57,  which 
gives  a  curious  and  minute  account  of  the  cloinys  o.  the  Star  Chamber, 
bee  also  Palgrave,  King's  Council^  pp.  38,  100,   lio ;  Stephen,  JJtst.  of 
Crim,  Law  oj  Eng.  v.  I,  c.  vi. 
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During  this  period  of  "  government  by  councils,"  the  privy 
Arrests  by  counciUors,  in  addition  to  their  potent  authority 
councillors.  ag  members  of  a  board  of  such  pre-eminence  in 
the  state,  assumed  the  right  of  arresting  their  fellow-citizens  at 
their  own  individual  discretion.  It  may  be  thought  that  such 
an  act  would  have  been  justified  by  the  use  of  the  king's  name. 
But  the  councillors  claimed  the  authority  as  pertaining;  to 
themselves,  and  the  judges  admitted  the  validity  of  their  claim, 
so  far  at  least  as  commitments  '*  by  order  of  the  Council  Board  " 
as  well  as  by  royal  command  were  concerned.^ 

The  government  of  Queen  Elizabeth  was  conducted  almost 
Queen  cxclusively   through    the    medium   of    her   Privy 

Elizabeth.  Cov.ncil,  individually  or  collectively ;  parliaments 
(though  regulariy  convened  at  inte.  als  of  from  one  to  four 
years)  being  regarded  by  her  as  mere  instruments  of  taxation, 
to  which  she  abstained  from  resorting  except  upon  necessity. 
The  practical  disuse  of  parliaments  during  the  Tudor  dynasty 
naturally  led  to  a  larger  assumption  of  jurisdiction  on  the  part 
of  the  Privy  Council,  which  retained  much  of  ne  authority 
thus  unlawfully  acquired,  even  after  the  recurrence  by  later 
sovereigns  to  the  constitutional  services  of  parliament.^ 

The  powerful  system  so  elaborately  matured  by  the  Tudor 
sovereigns  expired  with  them  ;  and  the  period  between  the 
death  of  Elizabeth  and  the  restoration  of  the  Stuarts  may  be 
considered  as  the  time  when  "  government  by  councils "  came 
to  an  end.^  But  meanwhile,  the  parliaments  of  Elizabeth, 
unlike  their  timid  predec  issors  in  previous  reigns,  were  re- 
markably outspoken;  and  the  commons  did  not  hesitate  to 
tender  their  advice  to  the  queen,  not  merely  upon  affairs  of 
Queen  Eliza-  Church  and  State,  but  even  upon  the  more  delicate 
bethandher  topics  of  a  royal  marriage  and  the  succession  to 
parliaments.  ^^^  thronc.  Truc,  they  were  repeatedly  com- 
manded not  to  interfere  in  any  matters  touching  her  Majesty's 
person,  estate,  or  church  government,  but  such  as  might  be 
propounded  to  them  by  the  queen  herself;  yet  they  made 
good  their  claims  to  a  higher  consideration,  by  successfully 
asserting  the  necessity  for  redre'-'^ing  the  various  grievances 
affecting  the  commonwealth.*     And  so  there  followed  in  due 


'  Macqueen,  Privy  Council,  p.  6So. 
-  iJicey,  p.  59. 
*  See  Parry  s  Parlts,  pp.  214-239;  Hearn,  Govt,  of  Eng.  p.  132. 


*  Dicey,  p.  56 
»  Dicey,  p.  59 
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course,  and  as  it  were  by  natural  consequence,  "  the  mutinous 
parliament  of  James  I.,  and  the  rebellious  parlia-  parliament 
ment   of  Charles   1."  ^      And,   concurrently   with  "nJer  the 
these  proceedings,  new  requirements  arose  on  the     '"^"   '"^^' 
part  of  the  crown,  which  «"ould  only  be  met  by  the  cordial 
assistance  of  the  House  01  Commons.     The  circumstances  in 
which  the  power  of  parliament,  in   contradistinction  to  that 
of  the  monarchy,  gained  strength  and  development  under  the 
Stuart  kings,  belong  to  general  history,  and  need  not  be  here 
enlarged  upon.     It  will  suffice  to  refer  to  two  leading  events, 
which  indicate  the  process  whereby  the  House  of  Commons 
attained  the  position,  co-ordinate  in  power  with   the  crown 
itself,  which  it  has  occupied  since  the  revolution  of  1688. 

(i.)  During  the  altf^'-cations  between  the  crown  and  parlia- 
ment, which  characterized  the  reign  of  Charles  T.,  it  became 
necessary  to  provide  for  the  maintenance  of  a  s  an  ling  army. 
Gradually  increased,  after  the  restoration,  from  jooo  to  30,000 
men,  it  began  to  be  regLrded  with  great  jealousy,  as  being 
calculated  to  strengthen  the  power  of  the  crown,  to  the  detri- 
ment of  the  rights  and  liberties  of  the  subject.  Accordingly, 
a  provision  was  inserted  in  the  Bill  of  Rights,-  forbidding  the 
raising  or  keeping  a  standing  army  within  the  kingdom,  in 
time  of  peace,  without  the  onsent  of  parliament,  (ii.)  The 
practice  of  appropriating  the  supplies  granted  to  the  crown  by 
parliament  to  separate  and  distinct  services  was  first  introduced 
in  the  time  of  Charles  H.,^  though  it  did  not  become  an 
established  usage  until  the  revolution,  when  it  was  formally 
incorporated  amongst  the  maxims  of  the  Constitution,  that  the 
grant  of  supply,  and  the  control  of  the  public  expenditure  in 
conformity  therewith,  belongs  inalienably  to  parliament,  and 
pre-eminently  to  the  House  of  Commons.*  By  the  recognition 
of  these  two  principles  a  salutary  check  was  provided  against 
the  exercise  of  arbitrary  power,  and  at  the  same  Downfall  of 
time  the  constitutional  influence  of  the  House  of  prerogative 
Commons,  as  the  source  of  all  aids  and  supplies,  *'''^'''^'^"'"^"'- 
was  asserted  and  guaranteed.*    From  this  epov^n  we  may  date 

'  Bagehot,  Ens^.  Const,  p.  311.  '  I  Will,  and  Mary,  Sess.  2,  c.  2. 

*  See  llearn,  Govt,  of  Eng  p.  342. 

*  llatsell,  V.  3,  p.  202  ;  Park's  Dogmat^  lecture  xiii. 

*  Sir  J.  Mackintosh,  Hans  D.  (C^.i".),  v  34,  p.  537  ;  Clode,  Mil.  Forces 
of  the  (Sroivn^  v    I,  p.  84. 
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the  downfall  of  prerogative  government  in  England,  and  the 
rise  of  parliamentary  government. 

But  this  momentous  change  in  our  political  system  was  not 
effected  at  once,  or  without  an  effort  on  the  part  of  the  crown 
to  recover  its  ancient  supremacy.  Irritated  by  the  opposition 
he  systematically  encountered  from  the  House  of  Commons, 
Charles  I.  abstained  from  convoking  parliament  for  a  period  of 
eleven  years,  from  March,  1629,  to  April,  1640 — a  longer 
interval  than  had  ever  before  elapsed  without  some  meeting 
of  the  national  council.^  At  length,  in  1640,  the  famous  Long 
Parliament  was  assembled. 

The  first  act  of  this  parliament  was,  as  we  have  seen,*  to 
abolish  the  Star  Chamber,  and  to  deprive  the  Privy  Council  of 
most  of  its  judicial  power,  leaving  its  constitution  and  political 
functions  unchanged.^ 

But  in  rdl  matters  of  government  the  will  of  the  sovereign 
continued  supreme ;  and,  though  ministers  were  individually 
powerful,  they  had  not,  and  were  not  expected  to  have,  a 
mutual  agreement  in  regard  to  public  affairs.  They  often 
differed  amongst  themselves  on  important  questions;  but,  as 
Ministerial  ^^.ch  minister  was  responsible  merely  for  the 
responsibility,  administration  of  his  own  department,  it  was  not 
considered  essential  that  they  should  be  of  one  mind  on 
matters  of  state  policy.  The  responsibility  of  ministers,  more- 
over, for  the  ordinary  fulfilment  of  their  official  functions,  was 
practically  to  the  king,  and  to  him  alone. 

In  fact,  the  course  of  events  which  had  ensued  upon  the 
accession  of  Charles  I.  to  the  throne  unmistakably  proved  that 
a  more  intimate  and  cordial  understanding  between  the  crown 
Charles  I.  and  ^"^  parliament,  in  the  conduct  of  public  affairs, 
the  House  of  had  bcCv^mc  indispensable  to  the  very  existence  of 
ominons.  ^  monarchial  goverr  "nent.  For  Charles  I.  "had 
not  the  power  to  guide,  if  he  had  had  the  chance  ;  [his]  theory 

*  Macaulay,  J/i'sL  of  Eng.  v.  I,  p.  85.  *  Ante,  p.  43. 

•  After  its  destruction  and  the  subsequent  rise  of  the  vast  colonial 
empire  of  Britain,  the  ancient  prerogative  of  the  crown,  as  the  fountain  of 
justice,  was  held  to  vest  in  it ;  the  ultimate  appeal  in  all  cases,  civil  and 
criminal,  from  all  courts  throughout  the  empire,  was  made  to  the  King  in 
Council ;  and  a  committee  of  the  Privy  Council,  which  is  the  direct 
descendant  of  the  old  curia  rcf^s,  is  to  this  day  the  organ  by  which  that 
prerogative  is  administered  (see,  inter  aiia,  Stephen,  hist.  Criiii.  i.aiu 
Eng.  V.  I,  p.  180). 


COUNCILS   UNDER    PREROGATIVE   GOVERNMENT. 


47 


ind  the 

was  not 
te  crown 
iposition 
)mmons, 
Deriod  of 
I  longer 
meeting 
)us  Long 

seen,^  to 
louncil  of 
I  political 

sovereign 
dividually 
)  have,   a 
[ley  often 
;;  bnt,  as 
^  for    the 
was  not 
mind   on 
ers,  more- 
tions,  was 

upon  the 
:oved  that 
Ithe  crown 
lie  affairs, 
listence  of 
I.  "had 
|is]  theory 

1st  colonial 

I  fountain  of 

Is,  civil  and 

Ihe  King  in 

the  direct 

1  which  that 

~:riiiu   1.(110 


of  sovereign  right  was  incompatible  with  the  constitutional 
theory  which,  rising  as  it  were  from  the  dead,  had  found  its 
exposition  among  the  commons."  ^  In  the  protracted  contest, 
that  arose  between  the  king  and  the  House  of  Commons,  much 
mutual  misunderstanding  might  have  been  avoided  if  Charles 
had  had  some  confidential  minister  to  espouse  his  cause  and 
defend  his  policy  within  the  walls  of  parliament.  The  bitter 
antagonisms  which  arose  between  the  king  and  his  people 
might  have  been  reconciled  if  only  the  king's  ministers  had 
not  been  so  distasteful  to  the  House  of  Commons.  As  it  was, 
the  servants  of  the  crown  were  generally  regarded  by  the 
commohs  with  mistrust  or  aversion ;  and,  if  their  acts  merited 
condemnation,  there  was  no  alternative  but  to  proceed  against 
them  by  way  of  impeachment — a  procedure  which  at  the  best 
was  a  cumbrous  process,  fruitful  of  delay,  uncertain  in  its  issue, 
apd  provocative,  meanwhile,  of  further  ill-will  against  the 
crown  itself.  If  only  some  method  could  have  been  devised 
to  enable  the  king's  ministers  to  commend  themselves  to  the 
goodwill  of  parliament,  these  perpetual  causes  of  irritation 
might  have  been  effectually  removed.'^ 

Overtures,  indeed,  on  the  part  of  the  Long  Parliament, 
were  not  wanting  to  point  out  to  the  king  terms  of  agreement 
and  reconciliation ;  and,  although  they  involved  for  the  most 
part  the  surrender  of  more  power  than  the  crown  was  willing 
to  relinquish,  it  is  remarkable  that  upon  one  occasion  the 
principle  of  ministerial  responsibility  was  distinctly  adverted  to, 
as  a  means  of  conciliating  the  favour  of  Parliament,  and  of 
protecting  the  king  from  evil  counsellors.  In  the  Grand  Remon- 
Grand  Remonstrance  addressed  by  the  House  of  strance. 
Commons  to  Charles  L,  in  1641,  reference  is  made  to  "  those 
cases  of  not  infrequent  occurrence,  when  the  commons  miglit 
have  just  cause  to  take  exceptions  at  particular  men  for  being 

*  Stubbs,  Const.  Hist.  v.  3,  p.  505. 

'  Historians  will  not  accept  Mr.  Todd's  conclusion  without  some  reserve. 
It  was  not  the  absence  of  Charles  I.'s  ministers  from  parliament  which 
produced  the  rebellion,  but  the  conduct  of  the  king  in  governing  without 
parliament,  or,  in  some  matters,  in  defiance  of  it  ;  and  the  presence  of 
these  ministers  would  not  have  averted  civil  war  unless  the  king  had  been 
ihereby  induced  to  modify  his  ideas  of  kingship.  No  mere  explanation  of 
his  policy  in  the  House  of  Commons  by  a  confidential  minister  would  have 
reconciled  the  Long  Parliament  to  Charles  I.'s  arbitrary  measures. — 
Editor. 
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charge  them  with  crimes."  It  is  added  that 
cogent  reasons  might  exist  to  be  earnest  with  the  king  not  to 
put  his  great  affairs  into  such  hands,  though  the  commons 
might  be  unwilUng  to  proceed  against  them  in  any  legal  way 
of  impeachment."  It  is  then  plainly  stated,  "  that  supplies  for 
support  of  the  king's  own  estate  could  not  be  given,  nor  such 
assistance  provided  as  the  times  required  for  the  Protestant 
party  beyond  the  sea,  unless  such  councillors,  ambassadors, 
and  other  ministers  only  were  in  future  employed  as  parliament 
could  give  its  confidence  to."^  But  the  king  had  already 
declared  that  he  would  neither  separate  the  obedience  of  his 
servants  from  his  own  acts,  nor  permit  them  to  be  punished 
for  executing  his  commands.^  Conciliation,  therefore,  was 
impossible;  the  time  for  moderate  counsels  to  prevail  had 
gone  by,  and  the  downfall  of  the  monarchy  was  the  deplorable 
but  inevitable  consequence.  The  circumstances  which  led  to 
this  event  belong  to  general  history,  and  need  not  be  dwelt 
Execution  of  "pon  in  thest*  pages.  Suffice  it  to  state  that,  after 
the  king.  a  brief  contest  with  the  Long  Parliament  and  its 

adherents,  Charles  I.  was  taken  prisoner,  tried,  and  executed 
on  January  30,  164^. 

Immediately  afterwards  Parliament  proceeded  to  take  steps 
to  provide  for  the  future  government  of  the  country.  On 
February  7,  they  voted  "  that  the  office  of  a  king  in  this  nation 
was  unnecessary,  burthensome,  and  dangerous,"  and  should  be 
abolished ;  and  having  on  the  previous  day  decreed  the  aboli- 
Conncii  of  tion  of  the  House  of  Peers,  they  ordered,  "  that 
State.  there  be  a  Council  of  State  erected,  to  act  and 

proceed  according  to  such  instructions  as  shall  be  given  to 
them  by  the  House  of  Commons."  ^  In  the  composition  of 
this  council,  the  parliamentary  majority  were  in  a  position  to 
carry  out  their  own  ideas  as  to  the  sort  of  persons  who  ought 
to  be  entrusted  with  supreme  authority,  and  to  ensure  that  the 
administration  of  public  affiiirs  should  be  in  direct  conformity 
with  their  own  opinions.  For  a  time  the  experiment  proved 
successful,  and,  thanks  to  the  energy,  learning,  and  political 

•  Forster,  Debates  on  the  Grand  Remonstrance,  pp.  272,  273. 
"^  See  Gardiner's  Hist,  of  Eng.   1624-1628,  v.   i,  c.   viii.  ;  CampbeH's 
Chanc.  v.  2,  p.  532. 
'  rarl.  Hist.  v.  3,  pp.  1285,  1 292  ;  Com.Journ.  Feb.  7,  1642. 
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experience  of  the  leading  men  in  the  Council  of  State,  the 
government  of  the  country,  so  long  as  it  remained  in  their 
hands,  was  conducted  with  much  wisdom  and  ability.^ 

The  Council  of  State  consisted  of  forty-one  persons,  lords 
and  commoners,  who  were  chosen  by  the  House  of  Commons 
in  the  name  of  "  the  Parliament  of  England,"  and  of  whom 
nine  were  a  quorum  for  the  dispatch  of  business.  A  majority 
of  the  councillors  were  also  members  of  the  House  of  Com- 
mons ;  and,  as  the  average  number  of  members  attending  that 
House  did  not  then  exceed  fifty,  the  council  naturally  became 
the  more  powerful  body  ;  and,  having  all  the  public  business  of 
the  nation  under  review,  they  left  but  little  for  the  House  to 
do,  except  to  confirm,  by  Act,  such  matters  as  the  council 
thought  fit  to  submit  for  their  sanction. '^  But,  in  point  of  fact, 
it  was  usual  for  the  council  to  refer  all  matters  of  special 
importance  to  the  consideration  of  the  House,  who  were  thus 
enabled  to  exercise  a  controlling  influence  over  their  pro- 
ceedings.^ 

The  Council  of  State  was  eminently  a  deliberative^  body, 
and  the  rules  which  they  framed  for  their  own  guidance  were 
calculated  to  ensure  the  most  attentive  and  careful  considera- 
tion of  every  subject  before  them,  by  the  members  present  at 
any  particular  meeting.^  Either  directly,  or  through  their  com- 
mittees, the  council  also  transacted  the  business  which  is  now 
apportioned  amongst  various  departments  of  state.  Besides 
affairs  belonging  to  the  Treasury,  and  to  the  different  branches 
of  the  secretariat,  they  were  charged  with  the  trust  heretofore 
exercised  by  the  Lord  High  Admiral  and  by  the  Master  of  the 
Ordnance.'  The  creditable  and  successful  manner  in  which 
their  multifarious  labours  were  accomplished  is  the  more 
remarkable  when  it  is  considered  that  on  an  average  eighteen 
or  twenty  members  attended  at  sittings  of  the  council,  and 
that  frequently  the  number  present  was  much  larger.^ 

The  council  was  chosen  for  a  period  of  one  year  only,  at 

^  Bisset;  Commonwealth  of  Eng.  v.  i.  pp.  49,  1 18-123. 

•  Farl.  Hut.  v.  3,  p.  1291  ;  Bisset,  Commonwealth  of  Eng.  v.  i,  pp.  24, 
36.  The  original  minutes  of  all  the  proceedings  of  the  Council  of  State, 
until  its  overthrow  by  Cromwell,  are  preserved  in  the  State  Paper  Office, 
in  excellent  condition  {lb.  p.  39). 

'  Bisset,  V.  I,  p.  43  ;  v.  2,  pp.  55,  57. 

•  lb.  V.  2,  pp.  293-296.  *  3.  V.  I,  p.  116  ;  V.  2,  p.  72. 

•  Jl>.  V.  I,  pp.  1 18-123  ;  V.  2,  pp.  77,  293,  377,  386. 
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the  expiration  of  which  term  all  the  members  v^ere  re-elected 
except  three.  Two  were  added  to  supply  vacancies  by  death, 
so  that  there  were  in  all  but  five  new  members.  But  at  the 
end  of  the  second  year  parliament  resolved  to  adopt  a  different 
l)rinciple.  Accordingly,  on  February  5,  165^,  they  decided 
that  the  Council  of  State  for  the  ensuing  year  should  again 
consist  of  forty-one  members,  but  that  only  twenty-one  of  the 
existing  councillors  should  be  capable  of  re-election.  The 
same  rule  was  followed  upon  the  election  of  the  council  for 
the  fourth  time.^  In  November,  1652,  anticipating  the  regular 
period  by  nearly  three  months,  the  council  was  again  re- 
elected upon  a  similar  principle  for  the  fifth  and  last  time.^ 

But,  on  April  20,  1653,  Oliver  Cromwell,  who  had  always 
been  one  of  the  Council  of  State,  from  its  first  in- 
stitution, having  forcibly  put  an  end  to  the  Rump 
Parliament,  and  established  himself  as  military  dictator,  went 
to  the  Council  of  State,  who  were  assembled  at  their  customary 
place  of  meeting  at  Whitehall,  and  informed  the  assembled 
members  that  their  official  existence  had  terminated,  inasmuch 
as  the  parliament  from  whence  their  authority  had  been 
derived  was  defunct.^  Thus  ignominiously  expired  the  famous 
Council  of  State,  which  had  ruled  England  with  singular 
vigilance  and  success  for  about  four  years  and  a  quarter. 

In  lieu  of  this  able  and  influential  body,  that  h,  "*  steadily 
Cromwell's  rcfused  to  co-operate  with  Cromwell  in  Jtiis  ambi- 
councii.  tious  designs,*  a  phantom  council  was  set  up,  con- 

sisting of  seven  members,  six  of  whom  were  military  men,  to 
act  as  Cromwell's  nominal  advisers.  But  this  was  a  mere 
"barrack-room  council,"  entirely  dependent  upon  Cromwell 
himself.^  Subsequently  the  dictator  convened  a  Council  of  State, 
which  included  eight  officers  of  high  rank  and  four  civilians ; 
but  the  latter  served  merely  as  a  convenient  screen,  and  the 
body  continued  to  be,  to  all  intents  and  purposes,  a  military 
council.^  When,  in  December,  1653,  Cromwell  accepted  the 
office  of  Protector  of  the  Commonwealth,  he  consented  to 
receive  from  parliament  a  council  of  fifteen  persons,  to  be 
appointed  by  statute,  with  power,  by  advice  of  the  council,  to 
increace   their  number  to   twenty-one.     But  he  only  waited 


*  Bisset,  V.  2,  pp.  146,  234.  lu.  y 

'  /l>.  p.  467.  *  /d.  p.  452.  •■'  /d.  p 

'  Foister,  British  Statesmen  (Cromwell),  v.  7,  p.  129. 


2  lb.  p.  369. 

•■'  lb.  pp.  475,  476. 
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until  he  was  firmly  seated  upon  the  presidential  chair,  to 
proceed  to  act,  in  most  important  matters,  without  an  order  of 
council,  and  without,  as  it  wouM  seem,  even  consulting  his 
legal  advisers.^  The  several  parliaments  convened  by  Crom- 
well during  his  protectorate  proved  for  the  most  part  refractory 
and  unmanageable;  and  it  was  entirely  owing  to  his  own 
extraordinary  vigour  and  administrative  skill  that  his  govern- 
ment achieved  the  measure  of  success  which,  especially  in  the 
foreign  relations  of  England,  has  been  generally  and  deservedly 
associated  with  his  name."  Cromwell's  dictatorship  lasted  for 
five  years,  when  it  was  ended  by  his  death,  which  occurred  on 
September  3,  1658.  After  a  brief  period  of  Restoration  of 
anarchy,  the  nation,  tired  of  intestine  strife,  gladly  'he  monarchy, 
welcomed  the  restoration  of  the  monarchy. 

With  the  accession  of  Charles  II.  a  new  and  transitional 
period  began,  during  which  parliament  continued  to  increase 
in  strength  and  influence,  while  the  old  antagonisms  between 
the  ministers  of  the  crown  and  the  House  of  Commons  were 
revived  with  all  their  former  bitterness.  The  inveterate  mis- 
government  of  the  restored  line  of  Stuarts^  finally  brought 
about  the  revolution  of  1688,  an  event  which  not  Revolution  of 
only  produced  a  change  of  dynasty,  but  was  the  »688. 
means  of  confirming  onr  national  liberties,  and  placing  them 
upon  a  more  secure  foundation.  By  the  introduction  of  the 
king's  ministers  into  parliament  at  this  epoch  harmonious 
relations  were  at  length  established  between  the  crown  and 
the  legislative  bodies,  and  the  old  abuses  of  prerogative 
government  were  abolished  for  ever. 

In  reviewing  the  history  of  the  English  Constitution  from 
the  Norman  conquest  until  the  accession  of  William  of 
Orange,  certain  points  appear  deserving  of  especial  mention. 
First,  the  seeds  of  the  present  political  system  of  development  of 
Great  Britain  were  sown  in  the  earliest  days  of  our  oumationai 
national  existence,  begetting  fruit  which  has  since  ^°  "^" 
continuously  matured.  Second,  the  responsibility  of  advising 
the  crown  in  all  affairs  of  state  belonged  originally  to  the  Privy 
Council,  an  institution  which  is  as  old  as  the  monarchy  itself. 

*  Forster,  British  Statesmen  (Cromwell),  v.  7,  p.  231,  n. 
'  See  Goldwin  Smith's  lecture  on  Croniwell  in  his  Three  Eng.  Statesmen 
(London,  1867). 
'  Cox's  Walpolc  {PownalPs  Pap.),  v.  3,  p.  616. 
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reigning  sovereign  has  always,  and  especially  when 
the  Privy  Council  was  a  numerous  body,  selected,  and  by  his 
prerogative  had  a  right  to  select,  certain  persons  of  that 
council,  in  whom  he  could  especially  confide,  and  by  whose 
advice  he  more  particularly  acted.  So  that  it  may  be  said 
that  at  no  period  has  the  king  of  England  been  without  sworn 
advisers  who  could  be  held  responsible  for  all  his  public  acts. 
Fourth,  the  authority  and  jurisdiction  of  the  Privy  Council 
have  been  made  from  time  to  time  the  subject  of  parliamentary 
regulation  ;  but  the  difficulty  of  enforcing  the  responsibility 
of  ministers  to  parliament  under  prerogative  goverL  nent 
was  such  that,  except  in  case  of  high  crimes  and  misde- 
meanours, which  could  be  punished  by  impeachment,  it  was 
virtually  inoperative.  Fifth,  the  want  of  a  cordial  understand- 
ing between  the  sovereign  and  the  legislative  assemblies  was 
the  fruitful  source  of  dissension  and  misgovernment,  which 
led,  in  1649,  to  the  overthrow  of  the  monarchy,  and  in  1688 
to  the  transference  of  the  crown  to  a  prince  of  the  House  of 
Orange,  who  was  "called  in  to  vindicate  practically  those 
maxims  of  liberty  for  which,  in  good  and  evil  days,  England 
had  contended  through  so  many  centuries."  ^  And,  lastly,  the 
attempt  under  the  Commonwealth  to  establish  a  Council  of 
State  which  should  reflect  the  opinions  of  the  House  of  Com- 
mons, and  be  composed  of  the  most  prominent  and  influential 
members  of  that  body,  however  promising  at  the  outset, 
speedily  and  entirely  failed,  from  the  lack  of  that  element  of 
stability  which  the  authority  and  influence  of  a  constitutional 
monarch  can  alone  ^  supply. 

It  is  also  noticeable  that,  even  during  the  reign  of  the  Tudor 
Growth  of  sovereigns,  when  the  power  of  the  crown  was  pre- 
cor-'Mtionai  dominant  over  everything,  and  parliament  was 
govt.  aent.  ^gg^]^  a,nd  subservicnt,  principles  were  at  work 
which  ultimately  tended  to  the  further  advancement  of  consti- 
tutional government.  It  was  then  that  the  great  offices  of 
state  began  first  to  assume  form  and  method,  and  the  complex 

'  Taylor,  Book  of  Rights,  p.  211. 

*  I  have  again  left  Mr.  Todd's  text  unmodified,  but  it  seems  to  require 
modification.  Stability  can  be  secured  by  other  forms  of  government  as 
well  as  by  constitutional  monarchy  ;  and  stability  was  wanting  during  the 
Commonwealth,  because  the  institutions  of  the  country  were  unsettled  and 
uncertain. — Eaitor. 
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machinery  of  administration  to  settle  into  somethinu;  like  its 
modern  aspect.  The  Secretaries  of  Stite,  origimiily  mere 
clerks  appointed  to  do  the  king's  bidding,  became  by  degrees 
potent  functionaries,  with  certain  defined  powers  and  responsi- 
bilities. The  office  of  Chancellor,  too,  was  at  this  period 
brought  nearly  to  its  present  shape.  That  of  Lord  Hii^'h 
Treasurer,  or  First  Commissioner  of  the  Treasury,  and  that  of 
Lord  High  Admiral,  or  First  Commissioner  of  the  Admiralty, 
came  to  be  then  of  fixed  appointment  and  establishment. 
Thus,  instead  of  the  arbitrary  and  irregular  selection  of  early 
times,  the  principal  officers  of  state  were  duly  appointed  to 
discharge  the  functions  of  administration,  and  to  advise  the 
sovereign  in  the  government  of  the  realm.  The  persons 
appointed  by  the  king  to  fill  these  posts,  if  not  already  of  the 
Privy  Council,  were  invariably  added  to  that  dignified  assembly  ; 
and,  as  the  most  trusted  servants  and  advisers  of  the  crown, 
they  formed  the  nucleus  of  the  confidential  council,  which  was 
afterwards  known  as  "  the  Cabinet."  This  powerful 
governing  body,  heretofore  a  pliant  instrument  in  made  respi- 
the  hands  of  the  reigning  monarch,  was  made  ^^"^  '^  p'*'^''^- 
responsible  to  parliament  by  the  revolution  of 
1688.  The  Bill  of  Rights,  while  it  left  unimpaired  the  just 
rights  and  privileges  of  the  crown,  rebuked  the  excessive  claims 
of  prerogative,  redressed  the  grievances  of  the  people,  gave 
vigour  and  certainty  to  the  efforts  of  parliament,  secured  its 
independence,  and  recognized  its  inquisitorial  functions,  so 
that  henceforth  it  was  free  to  assume  that  watchful  oversight 
and  control  over  the  administration  of  public  affairs,  which  is 
now  acknowledged  to  be  its  peculiar  and  most  important 
vocation.^ 

*  See  Mr.  Adam's  speech,  Far^^  Deb,  v.  1 6,  pp.  2  *  *  *  *  -7  *  *  ♦  *. 
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CHAPTER   III. 

THE   ORIGIN   AND   PROGRESS   OF   PARLIAMENTARY 

GOVERNMENT. 

In  the  endeavour  to  enforce  the  principle  of  ministerial 
responsibility  for  all  acts  of  government,  it  speedily  became 
aj^parent  that  some  constitutional  provision  was  necessary  to 
require  that  the  advisers  of  the  crown,  through  whose  agency 
all  affairs  of  state  are  conducted,  should  be  publicly  known — 
in  order  that  they  might  be  held  accountable  to  Parliament  for 
the  advice  they  had  given  to  the  sovereign,  and  for  the  conse- 
quences of  acts  which  had  been  brought  about  through  their 
Case  of  the  ^^^  Instrumentality.  This  was  strikingly  exem- 
I'artition  plified  in  the  case  of  the  Partition  Treaties,  which 

Jreaties.  occurTcd  in  1 698.     The  House  of  Commons  were 

of  opinion  that  these  treaties  were  highly  injurious  to  the 
public  interests,  and  it  was  proposed  to  impeach  Lord  Somers, 
who,  as  Chancellor,  had  affixed  to  them  the  great  seal.  Somers, 
in  his  defence,  alleged  that  he  had  opposed  the  treaties,  but 
that  he  had  put  the  great  seal  to  one  of  them  by  the  king's 
command,  considering  that  he  was  bound  to  do  so.  Dissatisfied 
with  this  explanation,  the  commons  resolved  upon  his  im- 
peachment. They  also  determined  to  impeach  Lord  Po^Uand, 
Lord  Orford,  and  Lord  Halifax,  who,  as  prominent  members 
of  the  administration,  were  held  responsible  for  advising  this 
objectionable  measure.  But  it  proved  that  these  noblemen 
had  had  nothing  to  do  with  the  matter,  and  that  the  treaties 
had  been  negotiated  by  the  king  himself.  Lord  Somers  was 
acquitted  by  the  House  of  Lords,  notwithstanding  the  un- 
warrantable nature  of  his  defence,  in  trusting  for  the  justifica- 
tion ot  his  conduct  to  the  king's  command ;  an  excuse  which 
\ias  entirely  at  variance  with  the  true  principles  of  responsible 
government,  and   which,    if  recognized  as   sufficient,   would 
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deprive  parliament  of  all  control  over  the  executive  adminis- 
tration. 

The  proceedings  against  the  other  members  of  the  ministry 
were  equally  unsuccessful,  it  being  impossible  to  prove  that 
they  had  been  parties  to  the  obnoxious  treaty.^  Foiled  in 
their  attempt  to  bring  home  to  any  one  responsibility  for  this 
act  of  arbitrary  power,  the  House  of  Commons  set  about  the 
adoption  of  measures  to  prevent  a  repetition  of  the  offence. 
This  they  endeavoured  to  effect  by  the  introduction  of  a  clause 
into  the  Act  of  Settlement  which  provided  that,  after  the 
accession  of  the  House  of  Hanover,  "all  matters  relating  to 
the  well-governing  of  this  kingdom,  which  are  properly 
cognizable  in  the  Privy  Council  by  the  laws  and  Responsibility 
customs  of  this  realm,  shall  be  transacted  there,  of  Privy 
and  all  resolutions  taken  thereupon  shall  be  signed  ^"°""<^'"o''^- 
by  such  of  the  Privy  Council  as  shall  advise  or  consent  to  the 
same."  ^  This  provision  was  meant  to  compel  the  discussion 
of  all  state  affairs  in  full  Privy  Council,  and  to  discriminate 
between  the  responsibility  of  those  who  promoted  and  those 
who  opposed  each  resolution,  by  requiring  all  who  voted  for 
it  10  sign  their  names  thereto.  It  was,  however,  soon  per- 
ceived that  such  a  system  would  cause  infinite  delay  and 
embarrassment  in  governing  the  kingdom ;  while  doubtless  it 
was  also  obnoxious  to  the  ministry,  who  were  not  as  yet 
prepared  to  assume  such  a  definite  responsibility,  involving 
with  it  prospective  anticipations  of  impeachment  and  dis- 
grace." Accordingly,  in  the  following  reign,  before  the  time 
when  it  was  to  have  come  into  operation,  it  was  formally 
repealed.* 

Another  clause  in  the  Act  of  Settlement — which  appears  to 
have  been  framed  in  connection  with  the  fore-  impeachment 
going — declared  that  no  pardon  under  the  great  of  ministers, 
seal  should  be  pleadable  to  an  impeachment  by  the  commons. 
This  salutary  provision  still  remains  in  force,  and  is  calculated 
to  increase  the  sense  of  individual  responsibihty  of  ministers. 
It  has  been  interj)reted  by  Blackstone  as  designed  to  prevent 
the  royal  pardon  from  being  available  pendmg  an  impeach- 

'   Ilallam's   Const.   Hist.  v.  3,  p.  253;   Campbell's  Chanc,  v.   4,  pp. 
156-158. 
«  12&  13  Will.  III.  c.  2,  §  4. 

»  Creasy,  Eii^.  Const,  p.  332  ;  Pari.  Ihst.  v.  6,  p.  474. 
*  4  &  5  Anne,  c.  JJ. 
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merit,  and  in  bar  to  its  proGjress  ;  but  not  to  restrain  a  pardon 
after  ihe  conclusion  of  the  trial' 

Although  the  Act  of  Settlement  proved  abortive  to  ensure 
the  direct  accountability  of  the  advisers  of  the  crown  to  parlia- 
ment, yet  that  result  was  gradually  brought  about  by  the  course 
of  events,  in  a  way  that  was  quite  unforeseen  by  the  politicians 
and  statesmen  who  effected  the  revolution. 

William  III.  had  been  summoned  to  the  throne  of  England 
„,.,..  by  the  two  Houses  of  Parliament,  in  order  that  he 

William  III.  •    1  ..         1  ^•..    ..•         1  •  Tiu^ 

might  rule  as  a  constitutional  sovereign.  Ihe 
rights  and  liberties  of  the  subject,  for  infringing  which  King 
James  had  forfeited  his  crown,  had  been  declared  by  parlia- 
ment in  a  document  which  was  presented  to  the  Prince  of 
Orange  upon  his  assumption  of  the  government.  They  had 
afterwards  been  embodied  in  the  Bill  of  Rights,  as  part  of  the 
fundamental  laws  of  the  kingdom,  and  the  motive  and  condition 
of  the  revolution-settlement.  The  king,  on  his  own  part,  was 
sincere  in  his  resolve  and  endeavour  to  discharge  his  sacred 
obligations  with  fidelity.  But  owing  to  the  natural  reserve  of 
his  disposition,  and  his  large  capacity  for  administration,  he 
relied  much  less  upon  the  advice  of  his  ministers  than  would 
now  be  expected  of  a  constitutional  king.  In  fact,  according 
to  the  testimony  of  Hallam,  William  was  eminently  his  own 
minisier,  and  was  better  fitted  for  that  office  than  any  of 
those  who  served  him.^  In  all  domestic  matters,  as  a  general 
rule,  he  was  wont  to  consult  his  ministers,"  and  to  govern 
through  their  instrumentality.  Questions  of  war  and  diplomacy, 
however,  the  king  reserved  to  himself;  and  his  advisers,  con- 
scious that  they  were  less  versed  in  military  and  foreign  affairs 
than  their  royal  master,  were  content  to  leave  with  him  the 
command  of  the  army,  and  to  know  only  what  he  thought 
fit  to  communicate  about  the  instructions  which  he  gave  his 
own  ambassadors,  or  concerning  the  conferences  which  he 
held  with  the  ambassadors  of  foreign  princes.*  We  have  seen 
the  consequences  of  this  policy  in  diplomatic  affairs  in  the 
matter  of  the  Partition  Treaties  ;  but  so  dc  ep-seated  was  the 
conviction  that  military  affairs  were  a  branch  of  the  prerogative 
that   belonged  exclusively   to   the  king   himself,  that  it  was 

'  Step.  Com.  Ed.  1874,  v.  4,  p.  471. 
•  Ilallam,  Const.  J/ist.  v.  3,  pp.  ^52,  388. 
•  Macaulay,  v.  3,  p.  538.  *  Jb.  v.  5,  p.  123. 
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not  until  the  year  1806  that  it  was  fully  conceded  that  the 
management  of  the  army,  in  common  with  all  other  preroga- 
tives, was  subject  to  the  supervision  of  ministers.^ 

To  William  III.,  however,  is  due  the  credit  of  the  formation 
of  the  first   administration  avowedly   constructed  m^  f^^^^ 
upon   the  basis  of  party,  in   order  that   it   might  iiamentary 
carry  on  the  king  s  government  in  conformity  with 
the  general  political  views  of  the   majority  of  the  House  of 
Commons.      This  ministry  was  composed  of  statesmen  who 
had  seats  in  one  or  other  of  the  Houses  of  Parliament ;  thereby 
supplying  a  defect  in  the  scheme  of  government,  the  want  of 
which  in  the  plan  propounded  in  the  Act  of  Settlement  was 
sufficient  to  account  for  the  failure  of  that  projected  reform. 
The  history  of  this  remarkable  transaction,  which  constitutes 
such  a  memorible  epoch  in  our  political  annals,  is  reserved 
for  another  chapter,  in  which  it  is  proposea  to  treat,  with  more 
detail,  of  the  origin  and  development  of  the  cabinet  council. 
Suffice  it  here  to  state,  that  during  this  reign  the  distinction 
between  the  Cabinet  and  the  Privy  Council, — and  the  exclusion 
of  the  latter  from  deliberation  upon  all  affairs  of  state,  except 
of  the   most    formal  description — was   fully  established,  and 
that  the  king's  ministers  in  parliament  became  the  authorized 
;epresentatives  of  the  crown,  for  the  purpose  of  introducing, 
explaining,    and    defending  the    measures    of    governmeni ; 
thereby  practically  asserting  a  constitutional  principle,  which 
it  was  reserved  for  another  generation  to  bring  to  maturity, 
that   ministers  are  responsible  to  parliament  for  every  act  of 
the  crown  in  the  conduct  of  public  affairs. 

Henceforward  (to  use  the  words  of  May)  a  succession  of 
monarchs  arose,  less  capable  than  William,  and  of  Hanoverian 
ministers  gifted  with  extraordinary  ability  and  dynasty. 
force  of  character,  who  rapidly  reduced  to  practice  the  theory 
of  ministerial  responsibility.  Under  the  sovereigns  of  the 
house  of  Hanover,  the  government  of  the  state  was  conducted 
throughout  all  its  departments  by  ministers  responsible  to 
parliament  for  every  act  of  their  administration,  without  whose 
advice  no  act  could  be  done,  who  could  be  dismissed  foi 
incapacity  or  failure,  and  imj^eached  for  political  crimes ;  and 
who  resigned  when  their  advice  was  disregarded  by  the  crown 
or   their  policy  disapproved   by  parliament.     With  ministers 

'  Sec  />os/,  p.  64. 
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thus  responsible,  "  the  king  could  do  no  wrong."  The  Stuarts 
had  strained  prerogative  so  far  that  it  had  twice  snapped 
asunder  in  their  hands.  They  had  exercised  it  personally,  and 
were  held  personally  responsible  for  its  exercise.  One  had 
paid  the  penalty  with  his  head ;  another  with  his  crown ;  and 
their  flimily  had  been  proscribed  for  ever.  But  now,  if  the 
prerogative  was  strained,  the  ministers  were  condemned,  and 
not  the  king.  If  the  people  cried  out  against  the  government, 
instead  of  a  revolution  there  was  merely  a  change  of  ministry. 
Instead  of  dangerous  conflicts  between  the  crown  and  the 
parliament,  there  succeeded  struggles  between  rival  parties  for 
parliamentary  majorities;  and  the  successful  party  wielded  all 
the  power  of  the  state.  Upon  ministers,  therefore,  devolved 
the  entire  burthen  of  public  affairs  ;  they  relieved  the  crown  of 
its  cares  and  perils,  but,  at  the  same  time,  they  appropriated 
nearly  all  its  authority.  The  king  reigned,  but  his  ministers 
governed,^ 

Making  use  of  their  undoubted  prerogative  of  selecting 
Origin  of  party  their  own  ministers,  it  had  been  customary  for  the 
government.  sovcrcigus  of  England,  anterior  to  the  Revolution, 
to  choose  men  to  fill  the  high  offices  of  state  upon  personal 
grounds,  without  regard  to  their  general  agreement  upon 
political  questions.  Party  as  well  as  pa  liamentary  govern- 
ment originated  with  William  III.,  who,  in  1696,  constructed 
iils  first  i)arliamentary  ministry  upon  an  exclusively  Whig 
basis.  But  the  idea  was  unhappily  abandoned  by  the  king  in 
his  subsequent  administrations,  and  it  was  not  until  the  House 
of  Hanover  ascended  the  throne  that  ministers  were,  as  a 
general  rule,  exclusively  selected  from  amongst  those  who  were 
of  the  same  political  creed,  or  who  were  willing  to  fight  under 
the  same  poUtical  banner.  Queen  Anne  was  inclined  to  favour 
the  Tories,  and  in  17 10  she  authorized  the  appointment  of  a 
Influence  of  decidedly  Tory  ministry  :  upon  the  accession  of 
the  great  Whig  Gcorge  J.,  however,  the  Whig  party  obtained 
possession  of  the  government,  and  continued  for 
a  long  time  to  maintain  the  upper  hand,  compelling  the  king 
to  sacrifice  his  personal  inclinations  in  favour  of  their  party 
leaders.''^ 

The  reigns  of  the  first  three  Georges  were  characterized  by 


*  May,  Const,  Hist.  v.  i,  pp.  5,  6. 


«  lb,  p.  7. 


ORIGIN  AND  PROGRESS  OF  PARLIAMENTARY  GOVERNMENT.       59 

the  Strife  of  rival  factions  to  obtain  possession  of  office,  and  to 
coerce  the  sovereign,  by  the  united  influence  of  the  great 
families,  to  choose  his  ministers  exclusively  from  amongst 
themselves.  George  I.  and  his  successor  succumbed  to  the 
necessity  of  conciliating  the  aristocracy,  who  by  their  wealth 
and  territorial  possessions  had  obtained  supremacy  in  the 
councils  of  parliament.  But  subjection  to  Whig  control  in 
any  shape  was  peculiarly  irksome  to  George  III.  Accordingly, 
when  he  succeeded  to  the  throne  he  immediately 
endeavoured  "  to  loosen  the  ties  of  party,  and  to  ^""^^^ 
break  down  the  confederacy  of  the  great  Whig  families.  His 
desire  was  to  undertake  personally  the  chief  administration  of 
public  affairs,  to  direct  the  policy  of  his  ministers,  and  himself 
to  distribute  the  patronage  of  the  crown.  He  was  ambitious 
not  only  to  reign,  but  to  govern.  His  will  was  strong  and 
resolute,  his  courage  high,  and  his  talent  for  intrigue  consider- 
able. He  came  to  th*^  throne  determined  to  exalt  the  kingly 
office ;  and  throughout  his  long  reign  he  never  lost  sight  of 
that  object."  ^  The  constant  aim  of  the  king  was  to  be,  in 
effect,  his  own  minister.  **When  ministers  not  of  his  own 
choice  were  in  office,  he  plotted  against  them  and  overthrew 
them  ;  and,  when  he  had  succeeded  in  establishing  his  friends 
in  office,  he  enforced  upon  them  the  adoption  of  his  own 
policy.  ,  .  .  That  he  was  too  fond  of  power  for  a  constitu- 
tional monarch,  none  will  now  be  found  to  deny ;  that  he 
sometimes  resorted  to  crafty  expedients,  unworthy  of  a  king, 
even  his  admirers  must  admit.  With  a  narrow  understanding 
and  obstinate  prejudices,  he  was  yet  patriotic  in  his  feelings, 
and  laboured  earnestly  and  honestly  for  the  good  government 
of  his  country.  If  he  loved  power,  he  did  not  shrink  from  its 
cares  and  toil.  If  he  delighted  in  being  the  active  ruler  of  his 
people,  he  devoted  himself  to  affairs  of  state  even  more 
laboriously  than  his  ministers.  If  he  was  jealous  of  the 
authority  of  the  crown,  he  was  not  less  jealous  of  the  honour 
and  greatness  of  his  people.  A  just  recognition  of  the 
personal  merits  of  the  king  himself  enables  us  to  judge  more 
freely  of  the  constitutional  tend^'.ity  and  results  of  his  policy."  ^ 
The  foregoing  description  of  George  III.  is  taken  from  the 
first  chapter  of  May's  Constitutional  J/istory.  It  vividly 
portrays  the  chief  points  in  the  character  of  that  monarch, 


*  May,  Co  fist.  Hist.  v.  i,  p.  10. 


•  lb.  pp.  13,  14. 


6o 


PARLIAMENTARY   GOVERNMENT. 


:  »' 


upon  whom  such  various  judgments  have  been  passed.  By 
some  he  is  regarded  as  the  model  of  a  "  patriot  king,"  whilst 
others  point  him  out  as  a  bigoted,  selfish  monarch,  obstinate, 
and  wholly  regardless  of  constitutional  rights  when  opposed 
to  his  own  policy  or  prejudices.  But,  whatever  opinion  we 
may  entertain  of  his  personal  character,  we  have  no  right  to 
judge  his  proceedings  by  the  strict  rule  of  parliamentary 
government ;  for  that  system  was  still  in  its  infancy  when 
George  III.  was  king,  and  the  usages  of  the  constitution  in 
that  day  warranted  a  more  direct  and  extended  interference 
in  the  details  of  government  by  the  occupant  of  the  throne 
than  would  now  be  deemed  justifiable  or  expedient. 

George  III.,  during  at  least  the  earlier  part  of  his  reign,  was 
The  "king's  ^^  the  frequent  habit  of  conferring  secretly  upon 
friends."  public  affairs  with  noblemen  and  others  who  were 

not  members  of  the  Cabinet,  but  who  were  personally  devoted 
to  the  king,  and  willing  to  aid  him  in  carrying  out  his  own 
peculiar  views.  His  object  in  this  was  evidently  to  create 
a  new  party,  faithful  to  himself,  and  dependent  entirely  upon 
his  will.  He  succeeded  ;  and  the  party  came  to  be  known 
as  "  the  king's  men,"  or  "  the  king's  friends."  Instead  of 
relying  upon  the  advice  of  his  responsible  ministers,  the  king 
often  took  counsel  with  those  whom  Burke  describes  (in  his 
'*  Thoughts  on  the  Cause  of  the  Present  Disco?itents)  with  some 
oratorical  exaggeration  as  his  "  double  "  or  "  interior  cabinet." 
His  first  speech  to  parliament  was  not  even  submitted  for  the 
approval  of  his  ministers,  but  was  drawn  up,  by  the  king's 
command,  by  ex-Chancellor  Hardwicke,  who,  when  in  office, 
had  had  much  experience  in  the  preparation  of  royal  speeches, 
and  in  whose  skill  and  judgment  his  Majesty  had  peculiar 
confidence.  One  important  paragraph  is  known  to  have  been 
written  by  the  king  himself,  and  the  whole  speech  was  forced 
upon  the  ministry,  who  consented  very  reluctantly  to  adopt 
it  as  their  own.^  "This  'influence  behind  the  throne'  was 
denounced  by  all  the  leading  statesmen  of  the  day — by  Mr. 
Grenville,  Lord  Chatham,  the  Marquis  of  Rockingham,  the 
Duke  of  Bedford,  and  Mr.  Burke.  Occasionally  denied,  its 
existence  was  yet  so  notorious,  and  its  agency  so  palpable, 
that  historical  writers  of  all  parties,  though  taking  different 
views  of  its  character,  have  not  failed  to  acknowledge  it.  The 
'  Harris,  Life  of  Hardwicke^  v.  3,  p.  231. 


ORIGIN  AND  PROGRESS  OF  PARLIAMENTARY  GOVERNMENT.       6 1 


sed.  By 
r,"  whilst 
obstinate, 
opposed 
(inion  we 
I  right  to 
amentary 
icy  when 
itution  in 
Lerference 
le  throne 

eign,  was 
etiy  upon 
who  were 
Y  devoted 
t  his  own 
to  create 
rely  upon 
be  known 
n stead   of 
,  the  king 
les  (in  his 
vilh  some 
cabinet." 
ed  for  the 
he   king's 
in  office, 
speeches, 
i  peculiar 
lave  been 
vas  forced 
to  adopt 
one '  was 
— by  Mr. 
jham,  the 
enied,  its 
palpable, 
•  different 
;  it.     The 


bitterness  with  which  it  was  assailed  at  the  time  was  due,  in 
great  measure,  to  political  jealousies,  and  io  the  king's  selection 
of  his  friends  from  an  unpopular  party ;  but  on  constitutional 
grounds  it  could  not  be  defended."  ^  For  at  least  five  years 
after  his  accession  to  the  throne  it  has  been  generally  supposed 
that  George  III.  was  more  or  less  guided  by  Lord  Bute, 
whether  in  or  out  of  office,  as  his  chief  adviser.^  After  the 
retirement  of  Lord  Bute  from  his  secret  counsels,  his  Majesty 
was  still  surrounded  by  a  numerous  party  of  friends,  some  of 
whom  held  office  in  the  government  or  household,  but  who 
severally  "  looked  to  the  king  for  instructions  instead  of  to 
the  ministers."  "  But  the  greater  part  of  the  king's  friends 
were  independent  members  of  parliament,  whom  various 
motives  had  attracted  to  the  personal  support  of  the  king. 
They  formed  a  distinct  party,  but  their  principles  and  position 
were  inconsistent  with  constitutional  government.  Their 
services  to  the  king  were  not  even  confined  to  council  or 
political  intrigue,  but  were  made  use  of  so  as  to  influence  the 
deliberations  of  parliament.  The  existence  of  this  party,  and 
their  interference  between  the  king  and  his  responsible 
advisers,  may  be  traced,  v/ith  more  or  less  distinctness, 
throughout  the  whole  of  this  reign.  By  their  means  the  king 
caballed  against  his  ministers,  thwarted  their  measures  in 
parliament,  and  on  more  than  one  occasion  effected  their 
overthrow."  ^ 

By  the  encouragement  which  he  afforded  to  these  irregular 
practices,  it  is  undeniable  that  George  IIL  violated  a  funda- 
mental principle  of  the  constitution,  and  hindered  the  progress 
cf  parliamentary  government.  We  are  not  prepared  to  assert, 
however,  that  in  no  circumstances  whatever  is  the  sovereign 
justified  in  seeking  advice  from  others  than  those  who  form 
part  of  his  recognized  administration.  Every  peer  who  may  ad- 
of  the  realm  is  an  hereditary  councillor  of  the  vise  the  king. 
ciown,  and  is  entitled  to  offer  advice  to  the  reigning  monarch. 
The  king,  moreover,  is  at  liberty  to  summon  whom  he  will  to 
his  Privy  Council ;  and  every  privy  councillor  has  in  the  eye  of 
the   law  an  equal  light  to  confer  with  the   sovereign   upon 

'  May's  Hist.  v.  i,  pp.  ii,  12. 

'  lb.  pp.  22,  27,  30  ;  Pari.  Deb.  v.  16,  p.  9.  See  Ed.  Rev.  v.  126, 
p.  14  ;  Greville  Memoirs^  v,  I,  p.  84. 

'  May,  Const.  Hist.  v.  I,  pp.  31,  47,  57,  79,  84,  88,  98;  Massey, 
Geo.  Ill,  V.  I,  pp.  67,  144,  242. 
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matters   of  public   policy.      The   position   and   privileges  of 
cabinet  ministers  are,  in  fact,  derived  from  their  being  sworn 
members  of  the  Privy  Council.     It  is  true  that  by  the  usages 
of  the  constitution  cabinet  ministers  are  alone  empowered  to 
advise  upon  affairs  of  state,  and  that  they  alone  are  ordinarily 
held  responsible  to  their  sovereign  and  to  Parliament  for  the 
government  of  the  country.     Yet  it  is  quite  conceivable  that 
circumstances  might  arise  which  would  render  it  expedient  for 
the  king,  in  the  interests  of  the  constitution  itself,  to  seek  lor 
aid  and  counsel  apart  from  his  cabinet.     Such  an  occasion,  it 
may  be  urged,  was  found  in  the  events  which  led  to  the  dis- 
missal of  the  Coalition  ministry  of  Fox  and  North 
th[f  Coalition     iH  1 783.     It  will  bc  remembered  that  the  bill  for 
nimi^tri  m        ^j-g  government  of  India,  which  had  been  drawn 
OD  by  Mr.  Fox,  had  been  formally  sanctioned  by 
his  Ma     ty,  a  sd  passed  triumphantly  by  the  influence  of  the 
ministry  Ihrou^,!*   the   House  of  Commons,  before   the   true 
character  of    the   measure    was    understood,    either    by   the 
sovereign  or  by  the  country  at  large.     The  eyes  of  the  king 
were  opened  to  the  real  scope  and  tendency  of  the  bill  by  ex- 
Chancellor  Thurlow,  who  availed  himself  of  his  privilege  as 
a  peer  to  obtain  access  to  the  king,  and  to  advise  him  what 
course  he  should  pursue  at  this   juncture.     As  soon  as   the 
bill  reached  the  Upper  House,  George  III.  authorized  Lord 
Temple,  one  of  his  *'  friends,"  to  oppose  it,  and  even  to  use 
his  name  to  defeat  it  in  that  chamber.     Succeeding  in  this, 
the  king  then  dismissed  his  ministers,   and  empowered  Mr. 
Pitt  to  form  a  new  administration.     In  taking  office,  Mr.  Pitt, 
as  he  was  constitutionally  bound  to  do,  justified  to  the  country 
the  removal  of  his  predecessors,  and  assumed  entire  respon- 
sibility for  the  change.*    Thus  the  authority  of  the  sovereign 

*  See  Stanhope's  Life  of  Pitt,  v.  i,  pp.  153-155  ;  Massey's  George  I/I. 
V.  3,  p.  224.  See  also  Ld.  Campbell's  account  of  these  transactions,  in  his 
Lives  of  the  Chanc.  v.  5,  p.  565.  This  sound  constitutional  lawyer  does 
not  hesitate  to  express  his  approval  of  the  king's  conduct  in  this  emergency. 
[Notwithstanding  Lord  Campbell's  authority,  the  course  which  George  III. 
took  on  this  occasion  was  irregular.  It  is  the  king's  duty  to  act  on  the 
advice  of  his  responsible  ministers,  and,  so  long  as  they  retain  office,  to 
refrain  from  opposing,  directly  or  indirectly,  the  measures  which  they 
introduce.  In  the  present  day,  no  monarch  would  even  venture  on  parting 
with  a  ministry  which  retained  the  confidence  of  the  House  of  Commons. 
The  dismissal  of  the  Melbourne  ministry  in  1834  was  the  last,  and  will 
probably  remain  the  last,  example  of  such  an  exercise  of  the  prerogative. 
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was  rescued  from  the  meshes  of  political  intrigue  in  which  it 
had  become  involved ;  partly  by  the  machinations  of  the 
ambitious  men  who  had  then  the  upper  hand,  and  partly  by 
reason  of  the  king's  own  irregular  acts ;  and  the  chariot  of  the 
state  proceeded  once  more  along  the  beaten  tracks,  duly 
subjected  to  constitutional  control. 

The  position  of  Mr.  Pitt,  on  accepting  office,  was  one  of 
peculiar  difficulty.  He  had  .0  contend  almost  Mr.  Pitts;., 
single-handed  against  an  overwhelming  majority  adminisirai.  ». 
of  the  House  of  Commons,  marshalled  by  Fox,  North, 
Sheridan,  and  other  able  politicians,  who  were  indefatigable  in 
their  endeavours  to  effect  his  overthrow.  But  he  resolutely 
determined  to  maintain  his  ground  as  the  king's  minister,  and 
to  abstain  from  a  dissolution  of  parliament,  though  this  was 
repeatedly  urged  upon  him  by  his  Majesty,  until  he  could  be 
satisfied  that  there  was  a  decided  reaction  in  the  country  in 
his  favour,  indications  of  the  commencem.ent  of  which  began 
to  be  speedily  manifested.  He  theref  iC  ^oldly  continued  the 
struggle  from  December  22  to  March  4,  notwithstanding 
reiterated  votes  of  want  of  confidence  and  every  hindrance 
(short  of  an  actual  refusing  of  the  supplies)  that  the  ingenuity 
of  his  opponents  could  devise. 

The  private  letters  of  the  king    o  Mr.  Pitt,  at  this  period, 
show  us  the  light  in  which  his  Majesty  regarded  The  king's 
the  conduct  of  the  House  of  Commons  towards  views  of  his 
the  minister  of  his  choice.     Writing  to  Mr.  Pitt  '"'"'""^y- 
shortly  before  the  dissolution  of  parliament,  the  king  says,  '*  he 
[Mr.  Pitt]  will  ever  be  able  to  reflect  with  satisfaction  that, 
in  having  supported  me,  he  has  saved  the  constitution,  the 
most  perfect  of  human  formation."  ^     And,  on  another  occa- 
sion, the  king  refers  to  his  own  course  as  "  calculated  to  pre- 
vent one  branch  of  the  legislature  from  annihilating  the  other 
two,  and  seizing  also  the  executive  power."  '^     In  fact,  in  Mr. 
Pitt,  George  HI.  found  a  minister  after  his  own  heart,  of  high 
ability,  unswerving  integrity,  and  firmness  of  purpose.     Never- 

But  George  III.  went  beyond  this,  in  retaining  in  office  a  ministry  whose 
measures  he  was  thwarting.  The  fact  that  the  country  ultimately  adopted 
the  views  of  the  sovereign  should  not  blind  the  student  to  the  true  con- 
stitutional objections  to  the  sovereign's  conduct. — Editor,\ 

*  Tomline's  Lifeof  Pitt^  v.  i,  p.  321. 

»  lb,  p.  293. 
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theless,  the  king  never  surrendered,  even  to  his  favourite 
minister,  the  unrestricted  exercise  of  the  prerogative,  but  him- 
self shaped  the  general  policy  of  his  government,  and  person- 
ally influenced  the  distribution  of  patronage,  both  in  Church 
and  State.^ 

After  the  death  of  Mr.  Pitt,  in  i8o6,  the  kins:  was  obliged  to 
Fox  and  Gren-  accept  an  administration  taken  chiefly  from  the 
viiie  ministry.  Whig  party,  in  whom  he  had  no  confidence.  The 
ministry  of  "  All  the  Talents,"  under  the  presidency  of  Lord 
Grenville  and  Mr.  Fox,  was  forced,  by  political  considerations, 
upon  him.  Before  the  arrangements  were  completed,  a  difli- 
culty  arose  on  a  point  of  prerogative.  During  the  negotiations, 
**  Lord  Grenville  proposed  to  his  Majesty  some  changes  in  the 
administration  of  the  army ;  by  which  the  question  was  raised 
whether  the  army  should  be  under  the  immediate  control  of 
Control  of  the  ^^^  crown,  through  the  commander-in-chief,  or  be 
army  by  subject  to  the  supervision  of  ministers.     The  king 

ministers.  ^^  ^^^^^  Contended  that  the  management  of  the 
army  rested  with  the  crown  alone ;  and  that  he  could  not  per- 
mit his  ministers  to  interfere  with  it,  beyond  the  levying  of  the 
troops,  their  pay  and  clothing.  Lord  Grenville  was  startled  at 
sjch  a  doctrine,  which  he  conceived  to  be  entirely  unconstitu- 
tional, and  to  which  he  woulJl  have  refused  to  submit.  For 
some  time  it  was  believed  that  the  pending  ministerial  arrange- 
ments would  be  broken  off;  but  on  the  following  day  Lord 
Grenville  presented  a  minute  to  his  Majesty,  stating  that  no 
changes  in  the  management  of  the  army  should  be  effected 
without  his  Majesty's  approbation."  With  this  proviso  the 
king  assented  to  the  ministerial  claims;  and  thus  the  sole 
remaining  branch  of  the  public  service,  heretofore  considered 
as  to  a  certain  extent  exempted  from  such  interference,  was 
brought  under  ministerial  control.'^ 

Lord  Grenville's  ministry  was  of  very  brief  duration.  The 
death  of  Mr.  Fox,  which  speedily  followed  that  of  his  great 

*  May's  J/is/.  v.  I,  pp.  75,  85. 

'  /d.  p.  87,  quoting  Ann.  Reff.  1806,  p.  26  ;  Lewis,  Admin,  p.  287. 
[The  inference  that  Mr.  Todd  draws  here  is  hardly  accurate.  There  can 
be  no  doubt  that  George  III.,  for  the  first  thirty  years  of  his  reign, 
claimed  and  exercised  an  irresponsible  authority  over  the  management 
and  patronage  of  the  army  ;  and  an  arrangement,  which  settled  that  no 
changes  should  be  introduced  into  its  manageinent  without  his  Majesty's 
approbation,  virtually  conceded  the  claim  which  the  king  made. — 2iditor,\ 
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rival,  led  to  several  changes  in  the  cabinet,  and  the  following 
year  a  difficulty  occurred  between  the  king  and  his 
ministry,  which  led  to  their  dismissal.^ 

The  point  at  issue  arose  out  of  an  attempt  on  i^'i'k  ai.<i  iiis 
the  part  of  mmisters  to  mduce  the  kmg  to  agree 
to  a  Hill  to  remove  certain  disabilities  under  which  Roman 
Catholics  were  lying.  But  the  king  resisted  the  pro|)osal,  and 
ministers  withdrew  their  liill.  Whereupon  the  king  demanded 
of  them  a  pledge  that  they  would  not  again  propose  any 
similar  measure.  This  they  refused  to  give,  and  were  accord- 
ingly dismissed  from  office.'^  This  question  will  hereafter 
engage  our  attention,  when  the  relations  between  a  constitu- 
tional sovereign  and  his  responsible  advisers  are  discussed. 
Meanwhile  it  is  worthy  of  remark,  that  May,  in  reviewing 
this  transaction,  condemns  alike  the  conduct  of  ministers  in 
their  hasty  and  unauthorized  minute,  and  the  conduct  of  the 
king  in  endeavouring  to  exact  a  pledge  from  his  cabinet 
that  they  would  never  again  obtrude  their  advice  upon  him 
in  regard  to  the  Roman  Catholic  claims.  He  also  distinctly 
asserts  that  the  incoming  ministers  were  responsible  for  the 
conduct  of  the  king  concerning  the  pledge,  as  though  they 
had  themselves  advised  it." 

From  this  time  until  the  close  of  the  reign  of  George  III. 
no  further  question  arose  which  affects  the  history  personal 
of  ministerial  responsibility.      The   king's    "  own  inHuence  of 
power,  confided  to  the  Tory  ministers  who  were     ^°'^*^^ 
henceforth  admitted  to  his  councils,  was  supreme.     Though 
there  was  still  a  party  of  'the  king's  friends,'  his    Majesty 
agreed  too  well  with  his  ministers,  in  principles  and  policy,  to 
require   the   aid   of  irresponsible   advisers."  *     The   personal 
influence  of  the  king  was,  indeed,  very  considerable  throughout 
the  whole  of  his  reign,  and  was  a  great  source  of  strength  to 
such  ministers  as  enjoyed  his  favour.     It  was,  on  the  contrary, 

*  Hans.  D.  March  26,  1807.         '  JVational  Kev.  v.  14,  p.  388. 

'  May,  Const.  Hist.  v.  i,  pp.  96,  97.  [May's  words  are,  "No  con- 
stitutional writer  woukl  now  be  found  to  defend  the  pledge  itself,  or  to 
maintain  that  the  ministers  who  acce|)ted  office  in  consequence  of  the 
refusal  of  that  pledge  had  not  taken  upon  themselves  the  same  responsibility 
as  if  they  had  advised  it."  But  this  was  not  the  view  of  the  incoming 
ministers.  Mr.  Perceval  declared  that  the  king  had  acted  without  advice. 
— /u/itor.] 

*  Ih.  p.  98. 

VOL.  I.  f 
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a  continual  cause  of  difficulty  to  ministers  who  were  so  un- 
fortunate as  to  incur  his  disapprobation.^ 

In  reviewing  the  history  ot  this  reign,  we  cannot  fail  to 
Strength  of  Hotice  the  casc  with  which  the  successive  adniinistra- 
niinisters  in  tions  who  held  office  were  able  to  control  the 
par  lament.  Housc  of  ComiTions,  and  to  carry  on  the  govern- 
ment in  connection  therewith.  This  was  mainly  attributable, 
no  doubt,  to  the  number  of  seats  in  that  house  which  were 
virtually  in  the  nomination  of  the  crown,  or  in  the  hands  of  the 
leading  aristocratic  families,  from  amongst  whom  the  members 
of  the  cabinet  were,  at  that  time,  exclusively  chosen. 

The  great  governing  famiUes  of  England  have  always  been 
divided  in  their  political  opinions.  Had  they 
thegrei'u  °  been  of  one  mind,  their  influence  would  have  been 
irresis.tible.  As  it  was,  the  Whigs  and  Tories  were 
continually  struggling  for  the  mastery.  Sometimes 
the  heart  of  the  nation  would  incline  to  fiivour  the  traditions 
of  the  monarchy,  embodied  in  the  Tory  creed ;  again,  the  ideas 
of  progress  which  were  the  battle-cry  of  the  Whigs  would  be 
in  the  ascendant.  George  III.,  as  we  have  seen,  was  strongly 
biassed  on  behalf  of  the  Tory  party ;  and  no  wonder  :  for  the 
"great  Tory  peers  and  patrons  of  boroughs,  who,  by  their 
influence  in  counties  and  their  direct  power  of  nomination, 
commanded  the  votes  of  a  large  section  of  the  Houie  of 
Commons,  were  willing,  in  general,  to  support  any  ministry 
which  the  king  appointed,  and  to  permit  all  the  influence  of 
the  crown  to  be  exercised  in  its  favour,  provided  that  their 
own  personal  wishes  respecting  the  distribution  of  patronage 
received  due  attention.  They  contented  themselves,  as 
politicians,  with  a  barter  of  power  for  patronage;  they  gave 
the  former  and  received  the  latter.  The  great  Whig  lords, 
however,  made  a  harder  bargain  with  the  crown.  They  insisted 
upon  selecting  the  king's  ministers  before  they  consented  to 
support  them.  They  required  that  an  administration  should 
be  formed  of  members  of  their  own  party,  whose  names  should 
be  proposed  by  their  own  leaders."  ^ 

Between  the  oligarchies  of  the  two  great  parties,  says  Sir 
G.  C.  Lewis,  "  there  was  this  great  difference  that,  whereas  the 

*  Sir  G.  C.  Lewis,  Adtninis.  of  Gt.  Brit.  p.  420. 

•  Jb.  p.  88  ;  Fitzmaurice,  Ltfc  of  Ld.  ShelOunte,  v.  3,  pp.  223,  238, 
501. 
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Tories  submitted  themselves  absolutely  to  the  will  of  the  king, 
the  Wliigs  gave  him  only  a  conditional  support  ;  they  insisted 
on  his  government  acting  upon  thtir  political  principles,  and 
being  formed  of  persons  who  would  carry  those  principles  into 
effect,  though  they  might  be  unpalatable  to  the  crown."  The 
king  "chafed  at  the  oligarchy  of  the  Whig  houses,  because  the 
Whigs  put  a  bit  in  his  mouth ;  whereas  the  Tory  party  was  a 
quiet  beast  of  burden,  which  he  could  ride  or  drive  as  he 
pleased.  The  real  contest  in  those  days  was,  not  between 
aristocracy  and  democracy,  but  between  aristocracy  and 
monarchy."  The  plan  of  reform  advocated  by  Mr. 
Pitt,  in  1780,  was  mainly  directed  to  emancipate  pu,  o'/'^ 
jKirlianient  from  the  influence  of  the  crown,  exer-  iwriiamciuary 
cised  through  the  nomination  boroughs,  and  to 
prevent  the  king  from  bartering  patronage  for  seats.  He 
sought  thus  to  diminish  the  influence  of  the  crown,  which,  in 
the  words  of  Dunning's  famous  resolution  of  April  6,  1780, 
*'  had  increased,  is  increasing,  and  ought  to  be  diminished." 
But  ere  long  this  desirable  object  was  attained  by  other  means. 
The  labours  of  Edmund  Burke  in  the  cause  of  economic 
reform,  the  abolition  of  sinecure  offices,  and  the  reduction  of 
the  pension  list  within  reasonable  limits,  sufliced  to  curtail  the 
excessive  and  unwarrantable  abuse  of  crown  patronage.  For 
this  reason,  principally,  Mr.  Pitt  refrained  from  any  further 
advocacy  of  parliamentary  reform.  When  the  question  was 
revi^Cvl  Dy  Lord  John  Russell,  after  the  Peace,  and  made  a 
ministerial  question  by  the  Grey  administration,  it  had  entirely 
changed  its  aspect.  '*  The  influence  of  the  crown  was  no 
longer  formidable;  and  the  measure  of  1831  was  aimed  at  the 
diminution  of  the  power  of  the  aristocratic  proprietors  of  close 
boroughs,  by  the  same  means  which  Pitt  proposed  to  employ 
to  diminish  the  power  of  the  crown."  ^ 

George  IV.,  when  Prince  of  Wales,  had  been  the  bosom 
friend  of  Fox  and  Sheridan,  and  it  was  supposed  character  of 
that  upon  his  accession  to  the  throne  he  would  George  iv. 
promote  the  Whigs  to  place  and  power.  But  when,  in  181 1, 
during  the  incapacity  of  his  father,  he  became  prince  regent, 
he  evinced  a  remarkable  and  increasing  indiff"erence  to  the 
principles  and  persons  of  the  Whig  leaders.  After  the  death 
of  the  old  king — on  January  29,  1820 — he  made  no  change  in 

*  Lewis,  AJniinis.  pp.  91-99. 
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his  policy,  but  continued  to  repose  confidence  in  the  ministers 
of  whom  his  fuller  had  ap[)roved.  So  that,  during  the  whole 
of  his  rei^n  ( 1 820-1 830),  the  Tories  maintained  their  ascendency 
in  the  cabinet  and  in  the  le;:(islature.  Indifferent  to  the  exer- 
cise of  ])olitical  power,  and  chiefly  concerned  in  gratifying  his 
taste  for  pomp  and  luxury,  George  IV.  rarely  attempted  to 
interfere  with  his  ministers,  except  in  matters  personally  alfecling 
himself,  or  some  of  the  royal  Himily,  when  he  could  be  very 
resolute  and  determined.'  So  far  as  general  politics  were  con- 
cerned, he  usually  acquiesced  in  the  views  of  his  constitutional 
advisers,  and  co-operated  with  them  in  their  measures  for  the 
public  good.  In  fact,  he  appears  to  have  taken  a  lively 
interest  in  the  progress  of  state  affairs,  judging  from  the  active 
correspondence  he  kept  up  with  his  ministers.'^  From  defects 
of  j)ersonal  character,  the  regal  influence  of  George  IV.  was 
limited  to  the  strict  exercise  of  the  prerogative ;  and  his  per- 
sonal inlUience  was  so  small,  that  it  was  even  diffic  ult  for  his 
ministers  to  bear  the  weight  of  his  unpopularity,  and  to  uphold 
the  respect  due  to  the  crown,  when  it  encircled  the  head  of 
such  an  unworthy  sovereign."*  On  one  point  of  public  policy, 
however,  he  attempted  to  make  a  stand,  in  behalf  of  his  own 
sense  of  right,  namely,  upon  the  question  of  further  concession 
to  the  Roman  Catholic  claims,  but  ministers  were  firm,  and 
obliged  him  to  give  way.  For  (}eorge  IV.  had  not  his  father's 
s|)int,  and  could  not  persevere  in  op|)osing  an  act  which  he 
nevertheless  considered  to  be  contrary  to  tl  coronation  oath, 
and  a  dereliction  of  his  duty  as  a  Protestant  king. 

The  domestic  relations  of  George  IV.  were,  it  is  well,  known, 
Case  of  extremely   unhapj)y ;   and   they  led,   in    1820,  to 

(^Mten  serious    difficulties    between    the    king    and    his 

Car.  ..ne.  niinistcrs,  which    threatened    to  terminate   in  an 

open  ruptiire,  a  catastrophe  which  was  only  averted  by  the 
patience  and  good  sense  of  ministers  themselves.  Some 
account  of  these  events  will  aftbrd  a  valuable  illustration  of  the 
ministerial  s/u/ui  during  this  reign.  The  (]uecn  having,  when 
Princess  of  Wales,  disgraced  herself  by  levity  of  conduct,  and 

'  rami)l)firs  C/mm.  v.  7,  pp.  345,  346.     See  HW/»,  Pe.t/>.  ^rd  ser.  v.  4. 
p.  GO^f  ami  V.  6,  p.  293. 

•  SfL'  Siaplcton's  tanning  and  his  Times,  pp.  416,  437,  445;   W'dln, 
fhs/i.  Jrd  scr.  passim. 

*  Lewis,  Ad'ninis.  p.  421. 
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exposed   herself  to   the   charge  of  adulterous   practices,  the 
king  desired  the  premier  to  prepare,  without  delay,  a  bill  of 
divorce  against  her.    He  also  determined  if  possible  to  i)roceed 
against  his  unhappy  consort  for  high  treason.    The  cabinet,  how- 
ever, were  not  in  favour  of  such  severe  measures.     In  a  minute 
dated  February  lo,  1820,  ministers  communicated  to  the  king 
their  opinion,  individually  as  well  as  collectively,  that  a  pro- 
ceeding against  the  queen  for  high  treason  was  out  of  the 
question ;  and  that  to  attempt  to  procure   a   divorce  might 
seriously   prejudice  the   interests  of  the   crown   and   of  the 
monarchy,  inasmuch  as,  bearing  in  mind  the  king's  own  con- 
duct, it  would  be  impossible  to  establish  a  case  sufficient  to 
justify  the  grant  of  a  divorce  by  Act  of  Parliament.      Tiiey 
agreed,  however,  to  propose  certain  measures  to  prevent  per- 
sonal annoyance  to  his  Majesty  by  the  return  of  the  (jueen  to 
England,  and  were  willing  to  justify  the  king  in  omitting  her 
name    from    the    Liturgy,   and    refusing  to  alhnv  her    to    be 
crowned.     The  king  replied  to  this  meiuorandum  at  consider- 
able length,  reiterating  his  objections.     On  February  14,  the 
cabinet  re-stated  to  the  king  their  unanimous  opinion  that, 
whatever  other  measures  they  might  agree  to  propose,  tiicy 
could  not  recommend  the  introduction  of  a  Bill  of  Divorce. 
The   king  was  angry,  and   peremptorily  reiterated   his  com 
mands.     Whereuptjn  his  ministers,  finding  expostulation  fruit- 
less, threatened  to  resign.     No  other  men  could  be  fouml  to 
take  tli'.ir  place,  on  condition  of  performing  what  they  had 
refused  to  do ;   accordingly  the  king,  sorely  against  his  will, 
yielded,  being  "  ready,  for  the  sake  of  decorum  and  the  public 
interest,  to  make  this  great  and  this  painful  sacrifice  of  his 
personal  feelings."  ^ 

A  few  weeks  afterwards  we  learn,  through  a  private  letter 
from  Lord  Chancellor  Eldon  to  his  daughter,  that  the  king 
"  has  been  pretty  well  disposed  to  part  with  us  all,  becuuise  we 
would  not  make  additions  to  his  revenue."  ■^  Upon  these 
transactions  a  lecent  historian  justly  remarks,  "These  minor 
troubles  have  a  happy  ca[)acity  tor  adjustment  in  a  consliiu 
tiunal   monarchy,    wlien    responsible    ministers    [possess    the 

'  See  the  correspoiulcncc  between  the  kin^'  ami  his  inini>iers  on  this 
subject  in  Yonj^e,  Liji'  oj  Ld,  l.ivcrf^ool^  v.  J,  cc.  xxiv.,  xxv.  ;  Lewis, 
Ad  minis,  pp.  350-411;  Torrens,  l.ijc  of  Melbourne  ^  v.  I,  p.  145. 

"    1  wiss,  l.ije  oJ  £Uon,  v.  2,  p.  jOi. 


* 
I  *' 


? 

i 


7° 


PARLIAMENTARY    GOVERNMENT. 


requisite  degree  of  firmness."  ^  The  king  was  well  aware  that 
he  could  not  ask  his  advisers  to  advocate  any  measures  affect- 
ing himself  individually,  but  such  as  they  could  properly 
submit  for  the  sanction  of  parliament,  upon  their  own  personal 
responsibility;  and  that,  had  he  taken  upon  himself,  in  such 
circumstances,  to  dismiss  his  ministry  for  refusing  to  be  sub- 
servient to  his  wishes,  he  would  have  found  it  difficult,  if  not 
impossible,  to  induce  any  one  to  take  their  places,  and  assume 
the  responsibility  of  his  act.  Notwithstanding  the  criminatory 
evidence  obtained  against  the  princess  in  1806,  and  again  in 
1819,  ministers  determined  to  take  no  active  measures  .igainst 
her  unless  she  should  obtrude  herself  upon  public  notice  by 
demanding  to  be  regarded  as  Queen  of  England.  She  im|)ru- 
dently  decided  upon  this  course,  and  in  the  summer  of  1820 
left  the  continent,  where  she  had  been  residing  for  several 
years,  and  made  her  appearance  in  London,  for  the  purpose  of 
prosecuting  her  claims.  On  the  day  of  her  arrival  in  London, 
a  message  Ircm  the  king  was  presented  to  both  Houses,  com- 
municating certain  papers  respecting  the  conduct  of  her 
Majesty  since  her  departure  from  the  kingdom,  and  recom- 
mending them  to  the  immediate  and  serious  attention  of  parlia- 
ment. In  the  House  of  Lords,  on  the  motion  of  Lord 
Liverpool  (the  prince  minister),  these  papers  were  referred  to  a 
committee  of  secrecy,  upon  whose  report  a  Bill  of  Pains  and 
Penalties  for  the  degndation  of  the  queen,  and  for  her  divorce 
from  her  husband,  was  introduced  by  his  lordship.  After 
evidence  taken  at  the  bar,  the  second  reading  of  this  Bill  was 
carried  by  a  majority  of  28.  In  committee  a  motion  was  made 
to  expunge  the  divorce  clause,  which,  though  unsuccessful, 
was  supported  by  all  the  ministers  present,  nine  in  number. 
By  this  proceeding  they  preserved  their  consistency,  and  main- 
tamed  their  indej)eiulence  of  the  personal  influence  of  the 
king.*  On  November  10,  the  third  reading  of  the  Bill  was 
carried  by  a  majority  of  nine  only;  whereupon  Lord  Liverpool 
announced   that  the  measure  would  be  abandoned.     In  the 


'   Knight's  Hint,  of  Eng.  v.  8,  p.  165.    ' 

•  (Mr.  T(k1(I  has  nUMinilerstoiul  the  reason  for  this  fnmous  vote.  Ministers 
desired  to  I'xpuii^^L'  the  divorce  elause,  bt-cause  they  saw  that  it  wouhl  l>e 
in>|>ractical)Ic  to  carry  the  Hill  while  it  remained  part  of  it.  Their  pnhry 
in  this  respect  turne«l  on  (|uestiiiiis  of  exi)ediency,  and  was  certainly  not 
marked  by  consistency. — l'.ditor.\ 


■ 
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State  of  excitement  which  prevailed  throughout  the  country  on 
the  question,  and  the  feehng  which  existed  against  ihe  king, 
the  attempt  to  carry  the  Bill  through  the  House  of  Commons, 
after  such  a  close  division  in  the  Lords,  would  have  been  most 
disastrous,  and  would  probably  have  resulted  in  the  overthrow 
of  the  administration,  whose  popularity  had  been  already 
diminished  by  the  degree  of  assistance  they  had  rendered  to 
the  king  on  this  occasion. 

The  reign  of  William  IV.  has  been  rendered  memorable  by 
the   passing   of  the    Reform   Bill ;   a  measure  to    „      o 
which  the  kmg  was  at  first  opposed,  but  which  was  vviiiiam  iv. 
ultimately  carried  through  parliament  with  a  high  and  the 
hand  by  his  own  personal  exertions.     Impre:ised     *^'"""  '''"* 
witli  the  necessity  of  Reform,  to  save  the  country  from  revolu- 
tion, and  to  avert  the  perils  aniicipited  by  the  defeat  of  the 
Bill  in  the  House  of  Lords,  the  ministry  extorted  from  the 
king  a  pledge  to  create  a  sufhci<M'it  number  of  peers  to  turn 
the  scale  in  lavour  of  Reform  ;  but  a  dread  of  the  consequences 
of  such  an  arbitrary  proceeding  induced  the  king,  with  the 
knowledge  and  consent  of  his  ministers,  to  cause  a  circular 
letter  to  be  addressed  to  the  Opposition  |)eers,  urging  upon 
them   to   drop   all  further  resistance   to   the  Bill,    so  that  it 
might  pass  without  delay,  and  as  nearly  as  possible  without 
alteration.^ 

The  Reform  Bill  became  law,  through  the  active  interposi- 
tion of  the  crown,  and  with  the  reluctant  assent  of  Kfrects  of  the 
the  House  of  Lords.  It  has  effected  an  important  i<ef"">»  Uiii. 
revolution  in  the  English  political  system.  Professedly  based 
upon  a  '*  careful  adherence  to  the  acknowledged  prmciples 
of  the  constitution,  by  which  the  prerogatives  of  the  crown,  the 
authority  of  both  Houses  of  J'arliament,  and  the  rigiUs  and 
liberties  of  the  people,  are  equally  secured,"  ^  it  has  contributed, 
in  its  consequences,  to  increase  the  power  of  the  House  of 
Commons,  not  only  by  lessening  the  aristocratic  influence  of 
the  proprietors  of  close  boroughs,  but  also  by  diminishing  the 
strength  of  the  crown  in  that  assembly.  Two  years  alter  its 
passage,  the  prerogatives  of  the  crown  were  again  called 
into  activity,  in  a  manner  which  seemed  to  revive  the  political 

*  Uocburk's  /list,  of  the  lVhi\'  dMinist*-y,  v.  2.  pp.  331,  334. 

•  The  kin^j's  speech  at  the  opening  ».f  I'lrliaineiit,  ii)  June,  1831  ;  and 
see  Lord  Kushcll's  commcr.ts  ihcrcon,  in  his  En^'.  Const,  p.  52. 
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history  of  1784.  Lord  Grey's  government  had  lost  the  runfi- 
dence  of  the  king.  The  retirement  of  soverd  meiiil^er:.  of 
the  cabinet  on  the  question  of  the  ir^^ropriation  of  the 
surplus  revenues  of  the  Church  of  Ireland  nriteu  the  q)pre- 
hensj-^n  ot  the  king  as  to  the  safety  of  the  insh  Church, 
and,  without  consulting  his  ministers,  he  ga' e  p'ib;,ic  expres- 
sion to  his  alarm,  in  replying  to  an  address  of  the  prelates 
and  clergy  of  Ireland.  "  The  ministry,  enfeebled  by  the 
loss  of  their  colleagues,  by  disunion  and  other  embarrass- 
ments, soon  afterwards  resigned  ;  notwithstanding  that  they 
continued  to  command  a  large  majority  in  the  House  of 
Commons.  They  were  succeeded  by  Lord  Meli.ourne's 
administration,  which  differed  little  in  material  politics  and 
parliamentary  strength.  But  this  administration  was  distasteful 
to  the  king,  who  had  meantime  become  a  convert  to  the 
l)olitical  opinions  of  tlie  Opposition."* 

Taking  advantage  of  the  removal  of  Lord  Althorp  from  the 

leadership  of  the   House  of  Commons,  and  from 

hisT/id^ttrs      the  office  of  Chancellor  of  the  Excheciuer,  owing 

by  \yiiiiaiu  IV.  tQ  hij^  accession  to  a  peerage  by  the  death  of  his 
III  1834.  ^   ,  ,      ,  .  1111  1  1  •        •   • 

father,  the  kmg  suddenly  disnnssea  his  mmisters, 

and  consulted  the  Duke  of  Wellington  upon  the  fof:iriiion  of  a 
government  from  the  Tory  i)art/,  who  were  in  t  decided 
minority  in  the  House  of  Commons.  The  mop  lety  of  this 
act  has  been  questioned  by  May,  for  the  reaso!\  that  "  all  the 
usual  grounds  for  dismissing  a  ministry  were  wanting.  There 
was  no  immediate  difference  of  opinion  between  them  and  the 
king  upon  any  measure  or  (juestion  of  public  T>olicy ;  there 
was  no  disunion  among  themselves,  nor  were  there  any  indica- 
tions that  they  liad  lost  the  confidence  of  parliament.  But  the 
accidental  removal  of  a  sin '!.  :riinister — not  necessarily  even 
from  the  government,  but  iniv  from  one  house  of  parliament 
to  the  other — was  made  the  occasion  for  dismissing  the  entire 
administration.  It  is  true  that  the  king  viewed  with  apjjre- 
hension  the  policy  of  his  ministers  in  regard  to  tiie  Irish 
Church  ;  but  his  assent  was  not  then  required  to  any  specific 
measure  of  which  he  disapproved,  nor  was  this  ground  assigned 
for  their  dismissal.  The  right  of  tlie  king  to  dismiss  his 
ministers  was  unquestionable ;  but  constitutional  usage  has 
prescribed  certain  conditions  under  which  this  right  should  be 

*  ^Ij^y*  CofisL  lint.  V.  I,  p.  120. 
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exerci'^od.  it  should  be  exercised  solely  in  the  interests  of 
the  state,  and  on  groiinds  which  can  be  justified  to  parliauicrit 
— to  whom,  as  well  as  to  the  kirpr  the  ministe '  ;  are  rc-'jon 
sible.  But  here  it  was  not  directly  aliee^ed  tiiat  tlie  itk  ust^r? 
had  Inst  the  co.ifidence  of  the  king  :  and  so  little  could  ii 
be  afiirmed  that  they  ad  lost  the  confidence  of  parliame'  t 
that  an  immediate  dissolution  was  counselled  by  the  r-w 
administration.  'i"he  act  of  the  king  bore  too  much  the  •- 
press  of  his  personal  will  and  too  little  of  those  reasons  .ti 
state  policy  by  which  it  should  have  been  pronii)ted ;  but 
its  impolicy  was  so  sii^nal  as  to  throw  into  the  shade  its  uncon- 
stitutional character."  ^ 

The  Duke  of  Wellington  advised  that  the  formation  of  the 
new   administration    should    be   entrusted   to   Sir  ;y,j,^i^,^  ^f 
Robert  Peel ;  and,  as  that  statesman  was  abroad  sir  k.  ivd, 
at  the  time,  he  himself  accepted  the  office  of  fir^t  '"  '^^^' 
Lord  of  the   Treasury,  together  with   the  seals   of  office   as 
Secretary  of  Stale,  which,  there  being  no  other  secretary-   con- 
stituted   his   grace   Secretary   for    the    Home,    Foreign,   and 
Colonial  Dep.irtments. 

Upon  the  arrival  of  Sir  R.  Peel,  he  immediately  waited  upon 
the  king,  and  accei)ted  the  i>rorfered  jharge.  And  "  so  com- 
pletely had  the  theory  of  ministerial  responsibility  been  now 
established  that,  though  Sir  R.  Peel  was  out  of  the  realm  when 
the  late  ministers  were  dismissed — though  he  could  have  had 
no  cognisance  of  the  causes  which  induced  the  king  to  disuiisi 
them — though  the  Duke  ot  Wellington  had  been  invested  with 
the  sole  government  of  the  country  without  his  k  owljdg  , 
he  yet  boldly  avowed  that,  t)y  accepting  office  aft'  Uxt'i-^ 
events,  he  became  constitutionally  responsible  for  ti*  n  a!!.,  as 
if  he  had  himself  advised  them.'-*  He  did  not  attenij  ;,  like  the 
ministers  of  1807,  to  absolve  himself  from  censure  f'>^  he  acts 
of  the  crowttj  and  at  the  same  time  to  denounce  the  cr^  r;  in 
of  ])arliament.  as  an  arraignment  of  '  le  personal  <  ondiict  of 
the  king,  but  manfully  accepted  the  lull  responsibility  which 
had  devolved  upon  him." 

A  dissolution  of  parliament  was  at  once  determined  upon; 

'  May,  Consf.   Hist.  v.   I,  pp.   122,   uj  ;  and  sec   Trcvclyan,  Life  oj 
Macaulay,  v.  2,  |).  54. 

"  Huns.  IK  3rd  sir.  v.  26,  pp.  216,  223. 
»  May,  V,  I,  p.  125 
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its  result  proved,  upon  the  whole,  unfavourable  to  Sir  R.  Peel, 
for,  although  his  own  supporters  were  largely  increased,  yet 
a  majority  against  his  ministry  was  returned.  For  a  while 
he  endeavoured,  with  great  tact  and  consummate  ability,  to 
carry  on  the  government,  but  he  was  confronted  at  every  turn 
by  a  hostile  and  enraged  majority  in  the  House  of  Commons, 
and,  after  several  discomfitures,  was  defeated  on  a  resolution 
affirming  that  no  measure  on  the  subject  of  titiies  in  Ireland 
could  be  satisfactory  that  did  not  provide  for  the  appropriation 
of  the  surplus  revenues  of  the  Irish  Church.  He  then  resigned, 
Replaced  by  *"^^  Lord  Melboume's  administration,  with  some 
the  old  Whig  alterations,  was  reinstated.  But  it  is  remarkable 
ministry.  ^j^^^^  ^j^^  appropriation  of  Irish  Church  property  to 

other  uses,  which  was  a  favourite  project  of  the  Whigs  at  this 
time,  and  the  immediate  occasion  of  the  change  of  ministry, 
was  afterwards  abandoned,  and  the  resolution  of  the  House  of 
Commons,  upon  which  Sir  Robert  Peel  resigned,  remained  a 
dead  letter  on  the  Commons*  Journals. 

The  failure  of  the  efforts  of  William  IV.  in  favour  of  the 
Tory  party  was  complete,  and  it  affords  an  instructive  illustra- 
tion of  the  effects  of  the  Reform  Act,  in  diminishing  the 
ascendant  influence  of  the  crown.  In  Georfje  II I. 's  time  the 
dismissal  of  a  ministry  by  the  king,  and  the  transfer  of  his 
confidence  to  their  opponents — followed  by  an  appeal  to  the 
country — would  certainly  have  secured  a  majority  for  the  new 
ministers.  Such  had  bc^n  the  effect  of  the  dissolutions  in 
1784  and  1807.  But  the  failure  of  this  attempt  to  convert 
WaniiiR  parliament  from    one  policy  to  another  by  royal 

authority  of  prerogative  and  influence  proved  that,  with  the 
the  crown.  abohtion  of  the  nomination  boroughs,  and  the 
exten.sicn  of  the  franchise,  the  House  of  Commons  had  emanci- 
pated itself  from  the  control  of  the  crown ;  and  "  that  the 
opmion  of  the  people  must  now  be  changed  before  ministers 
can  reckon  upon  a  conversion  of  the  parliament."  ^ 

i  ord  Meiuourne's  ministry  continued  in  office  during  the 
KeigncfQueen  TCSt  of  the  kuig*s  rcign  ;  and,  on  the  accession  of  the 
Vkton,^.  present   queen,  in   1837,  she  confirmed   them  in 

thci*  pia,.:es,  and  gave  them  her  enure  confidence.  In  1839, 
howevjr,  vhey  were  obliged  to  resign  office,  on  account  of 
the''  iu.'ibi'ity  to  carry  on  the  government  with  success.     Sir 

*  Mav,  V.  I,  p.  127;  see  aUo  £(i.  Kcv.  v.  115,  p.  21 1. 
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Robert  Peel  was  then  charged  with  the  formation  of  a  new 
ministry.  Acting  u|jon  the  advice  of  Lord  Melbourne,  her 
Majesty  was  induced,  on  this  occasion,  to  insist  upon  retaining 
the  ladies  of  her  household,  notwithstanding  the  change  of 
ministry.  This  decision  of  the  queen  compelled  Sir  Robert 
Peel  to  rilinqiiish  the  task  entrusted  to  him,  and  the  Mel- 
bourne administration  were  reinstated.  But,  being  defeated 
upon  a  vote  of  want  of  confidence  in  the  House  of  Conunons 
in  1841,  they  again  resigned,  when  Sir  R.  Peel  was  sent  for, 
and  fully  empowered  to  make  such  alterations  as  he  thought 
fit  in  the  composition  of  the  royal  household. 

**  From  this  time,"  says  May,  "  no  question  has  arisen  con- 
cerning the  exercise  of  the  prerogatives  or  influence  of  the 
crown  which  calls  for  notice.  Both  have  been  exercised 
wisely,  justly,  and  in  the  true  si)irit  of  the  constitution. 
Ministers  enjoying  the  confidence  of  parliament  have  never 
claimed  in  vain  the  confidence  of  the  crown.  Their  measures 
have  not  been  thwarted  by  secret  influence  and  irresponsible 
advice.  'J'heir  j)olicy  has  been  directed  by  parliament  and 
public  opinion,  and  not  by  the  will  ot  the  sovereign,  or  the 
intrigues  of  the  court.  Vast  as  is  the  power  of  the  crown,  it 
has  been  exercised  through  the  present  reign  by  the  advice 
of  responsible  ministers,  in  a  constitutional  manner,  and  for 
legitimate  objects.  It  has  been  held  in  trust,  as  it  were,  lor 
the  benefit  of  the  people.  Hence  it  has  ceased  to  excite 
either  the  jealousy  of  rival  parties  or  popular  discontents."  ^ 

'  May,  Const.  Hist.  v.  i,  p.  135.  For  the  origin  of  the  terms  "  Con- 
servative" (wliich  has  been  erruncoiisly  attrihutrd  t<>  Sir  K.  I'eel)  and 
"Liberal,"  by  whicii  the  rival  political  parties  are  now  designatetl,  instead 
of  beiny;  styled  Whij^s  ami  Tories,  as  of  yore,  see  Speeches^  etc^oj  EUivard, 
Lord  LyttoUy  edited  by  his  sou,  v.  I,  p.  Ixxix. 
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THE    FUNCTIONS    OF   THE    SOVEREION. 


The  supreme  executive  authority  of  the  state  in  all  matters, 
Snprtiiiacy  of  civil  and  miUtary,  together  with  jurisdiction  and 
tiic  Mjvcicitjii.  supremacy  over  all  causes  and  persons  ecclesiastical 
in  the  realm,  belongs  to  the  sovereign^  of  the  British  Empire, 
by  virtue  of  his  kingly  office  :  for  he  is  the  fountain  of  all  state 
authority,  dignity,  and  honour,  and  the  source  of  all  political 
jurisdiction  therein.  He  is  also  the  head  of  the  Imperial 
Lcgislatur'?,  and  a  component  part  of  every  local  legislature 
throughout  his  dominions.  In  all  that  concerns  the  outward 
life  of  the  empire,  and  its  relations  with  other  countries  or 
provinces,  the  sovereign  is  the  visible  representative  of  the 
state.  Jt  is  his  especial  prerogative  to  declare  war  and  to 
make  peace,  and  also  to  contract  alliances  with  foreign 
nations. 

Pre-eminence,  perfection,  and  perpetuity  are  acknowledged 
Pcrpeiiiity  of  attributes  of  the  crown  of  England  in  its  poHtical 
tiu  kingly  capacity.  The  crown  is  hereditary,  but  in  the  eye 
"''*''^"  of  the  law  "  the  king  never  dies."     The  decease  of 

a  reigning  monarch  is  usually  termed  his  demise ;  which 
signifies  that,  in  consequence  of  the  disunion  ot  the  king's 
natural  body  from  his  body-politic,  the  kingdom  is  transferred 

'  [Mr,  Toild  uses  the  word  "sovfreif^n  "  throujjhout  this  work  in  its 
popular  -sense  a.s  synonymous  with  kin^.  The  sovereij^nty  of  the  Hritisli 
empire,  liowever,  strictly  speakiiij;,  is  not  ve>ieci  ic  the  crown,  hiii  in  the 
crown,  the  lords,  and  the  boily  of  elector*  who  choose  Uie  iiouse  of 
Connnons. — Editor. \ 
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or  demised  to  his  successor,  and  so  the  royal  dignity  remains 
perpetual.* 

Succession  to  tlic  crown  of  England  has  always  been  here- 
ditary ;  "^  but  even  tiiis  right  is  held  subject  to  su.;ccsM..n  to 
limitation  and  control  by  the  high  court  of  p  irlia-  '''»^  cr-wn. 
ment.  Formerly  the  crown  went  to  the  next  heir;  but  since 
the  Act  of  Settlement  the  inheritance  is  conditional,  being 
limited  to  heirs  of  the  body  of  the  Princess  Sophia  of  Hanover, 
being  I'rotestant  members  of  the  Church  of  England,  and 
married  only  to  I'rotestants.^ 

After   their   accession   to    the   throne,   the    sovereigns    of 
Eni'land  are  consecrated  to  their  high  office  in  the  „ 

,'  .  -  ,  .  .      ,ir      .       •  Coronation. 

solemnity  of  a  royal  coronation  at  Westminster 
Abbey.  This  rite  is  performed  by  the  Archbishop  of  Canter- 
bury, assisted  by  other  prelates  of  the  English  Church,  in  the 
presence  of  the  nobility.*  A  formal  coronation  is  not  necessary 
to  the  perfection  of  the  king's  title  to  the  throne  ;  ^  but  by  this 
solemn  act  the  Divine  sanction  is  imparted  to  the  English 
monarchy,  and  the  whole  fabric  of  our  political  and  social 
order  is  strengthened  and  confirmed  : "  and  by  the  oath  taken 
at  their  coronation  the  sovereigns  of  the  United  Kingdom 
acknowledge  the  supremacy  of  parliament,  and  their  obliga- 
tions to  govern  according  to  the  laws  and  customs  of  the 
kingdom. 

From  the  supreme  dignity  and  pre-eminence  of  the  crown, 
it  naturally   follows  that    the   king    is   personally  amenable 


*  T?room's  /w^.  Max.  4th  ed.  pp.  48,  51. 

'  [Mr.  Tcxltl  states  this  too  broadly.  It  was  not  true,  in  the  strict  sense 
of  the  words,  in  Saxon  times.  And  the  hereditary  principle  was  set  aside 
on  the  accession  of  Henry  VII.,  and  still  more  distinctly  after  the  revohition 
of  1688.  William  III.,  after  the  death  of  Mary,  was  Kin^  of  f.nylami. 
]{ut  he  was  king  hy  viituc  of  the  choice  of  parliament,  and  not  by  iidieritance. 
—/u/i/or.] 

»  12  &  13  Will.  III.  c.  2  ;  Martin's  Pr.  Consort,  v.  I,  p.  57. 

*  See  Slubbs,  Const.  Hist.  v.  I,  p.  144.  For  the  ceremonial  itself,  see 
Chapters  on  Coronations  (Lond.  1838),  c.  ix.  [See  also  Ld.  Redesdale's 
observations,  Jlans.  D.  v.  193,  p.  1 345  ;  v.  197,  p.  71.I  The  opinions 
Riven  by  the  law  officers  of  the  crown  to  (leorj^e  III.  on  this  point,  see 
Yonge,  Life  of  Ld.  Liverpool,  v.  I,  p.  44  ;  Sir  K.  I'eel's  opinion,  Hans.  P. 
V.  192,  p.  734  ;  and  Lord  Derby's  Ih.  v.  197,  p.  24.  For  the  present 
form  of  the  sovereign's  oath  see  Com.  I'ap.  18O7-8,  v.  57,  p.  1 7. 

*  I'etcrsdorff,  AV-f' ^/;nV/4^  v.  6,  ji.  214. 

*  See  liagehut,  Eng.  Const,  pp.  64,  69. 
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to  no  earthly  tribunal  whatsoever,  berause  all  tribunals  in  the 
Pcrsciiai  irrc-  ^^1'^^  ^rc  presumccl  to  derive  their  authority  from 
sp.jiisii)iiity  of  him,  and  none  are  empowered  to  exercise  authority 
ic  suvcrciKii.  or  jurisdiction  over  him.  The  royal  person,  more- 
over, is  by  law  sacred  and  inviolable,  and  the  sovereign  is 
personally  irresponsible  for  all  acts  of  government.^ 

Hut,  while  the  power  of  the  sovereign  is  supreme  in  point 
iiiss.ibjcciion  of  jurisdiction,  it  is  neither  absolute  nor  unliunted 
tuii.ciuw.  if^  extent;  for  it  is  a  maxim  of  the  common  law 
that,  although  the  king  is  under  no  man,  yet  he  is  in  subjection 
to  God  and  the  law,  for  the  law  makes  tne  king."^  Anil  though 
the  monarch  is  not  personally  responsible  to  any  human 
tribunal  for  the  exercise  ot  the  functions  of  royalty,  yet  these 
functions  appertain  to  him  in  his  political  cai)acity,  are 
regulated  by  law  or  by  constitutional  precept,  and  must  be 
discharged  for  the  public  welfaie,  and  not  merely  to  gratify 
his  personal  inclinations.  For  the  king  is  bound  to  govern 
his  people,  not  according  to  his  arbitrary  will,  but  according 
to  law.3  "  The  law,"  in  fart,  *'  is  the  only  rule  and  measure 
of  the  power  of  the  crown,  and  of  the  obedience  of  the 
people  ; "  *  and  "  the  body  politic  is  reared  upon  the  basis, 
that  the  law  is  above  the  head  vjf  the  state,  and  not  the  head 
of  the  state  above  the  law."*  Tlie  maxim  that  *'  the  king  can 
do  no  wrong,"  while  it  sounds  like  a  moral  paradox,  is,  in 
fact,  but  the  form  of  expressing  a  great  constitutional  principle, 
that  no  mismanagement  in  government  is  imputable  to  the 
sovcicign  personally;  whilst,  on  the  other  hand,  it  is  equally 
true  that  no  wrong  can  be  done  to  the  people  for  which  the 
constitution  docs  not  provide  a  remedy."  These  seeming 
anomalies  are  reconciled    by  the   fundamental  doctrine  that 

'  Ikoom's  I.ei<i.  Max,  4th  ed.  p.  54  ;  Bowyer,  Const.  I.aw^  pp.  134-140  ; 
Atkinsdii's  I\if>iniaiiy  p.  33. 
'  Hroom's  /,<;,'.  Max,  p.  48  ;  Ilnllam,  Const,  v.  3,  p.  90. 

•  Broom,  Const.  Law.,  p.  63.     Ami  see  in  I)e  Lohne,  hk.  i.  r.  viii.,  the 
manner  in  which  the  several  prerogatives  of  llic  crown  are  limited  and 
restrained  by  law,  and  their  exercise  subjected  to  the  general  control  of 
parliament. 

*  Robert  Walpole,  on  the  inipeaclmient  of  Dr.  Sachevercll,  State  Trials^ 

V.  15.  p.  II5- 

*  Seo  Smith's  Pari.  Kemcmh.  1861,  i)p,  197-200. 

•  See  Amos,  Eni^.  Const,  in  the  Keii^n  ol  Charles  II.  pp.  11-19;  Cox, 
Eni^.  Govt.  p.  416;  Case  of  Viscount  Canterl)ury  v.  the  Atty.  Cenl.  i 
I'hillips,  306. 
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the  king  can  perform  no  act  of  government  of  himself,  but 
that  all  acts  of  the  crown  must  be  presumed  to  have  been 
done  by  some  minister  resi)onsil)le  to  parliamen*.  This 
princijjle,  now  so  well  understood,  was  not  recognized  in  its 
entirety  until  a  comparatively  recent  j)eriod  :  for,  while  it  is 
a  necessary  corollary  from  the  principles  of  government  estab- 
lished by  the  revolution  of  168S,  we  fmd  it  first  insisted  upon, 
without  exception  or  (pialification,  in  the  reign  of  (^ucen  Anne/ 
During  the  earlier  part  ot  the  pjign  of  George  III.  the 
doctrine  of  ministerial  responsibility  continued  in  an  unsettled 
state,  'i'hus,  in  1770,  we  find  Dr.  Johnson,  who  was  a  pro- 
fessed Tory,  arguing  that  "a  prince  of  ability  might  and  should 
be  the  directing  soul  and  spirit  of  his  own  administration — in 
short,  his  oivn  minister^  and  not  the  mere  head  of  a  party  ; 
and  then,  and  not  till  then,  would  the  royal  dignity  be  sincerely 
respected.""^  This  passage  seems  to  claim  for  the  king  that 
he  should  govern  as  well  as  reign.  In  Russell's  Memorials 
of  J'oXy  under  the  date  of  177 1,  it  is  stated  that  about  this 
time  Lord  (leorge  Germaine  asserted  in  the  House  of  Conmions 
"  that  the  king  was  his  own  minister^  which  Charles  Fox 
took  up  admirably,  lamenting  that  his  Majesty  was  his  own 
unadvised  minister.*'^  But,  as  we  have  already  pointed  out, 
the  Whigs  and  Tories  at  this  time  differed  radically  in  their 
ideas  upon  this  subject,  and  neither  party  held  what  is  now 
considered  to  be  sound  doctrine  upon  it.  The  Whigs  arro- 
gated to  themselves  the  right  of  nommating  all  the 

k,  ••.  .  »'i.u  •  ••..  Misconception 

ing  s  mmisters,  not  excepting  the  prune  mmister ;  ..niictriio 

whilst   the   Tories,   going   to   the  other  extreme,  pri'it^ipits  of 

.  ffDVcrii  1110  lit* 

claimed  for  the  king,  on  his  own  personal  respon- 
sibility, the  right  to  select  all  the  persons  who  should  govern 

*  The  ICarl  of  Rochester,  in  the  House  of  Lords,  in  1711,  nrotesteil 
against  the  doctrine  "  that  the  (jueen  was  to  answer  for  everylliinu,'  whereas 
"  accorclin^;  to  the  fundamental  constitution  of  this  kini^doni,  the  ministers 
are  accountable  for  ail"  (Pari.  Hist,  v.  6,  p.  072  ;  I  learn,  Um>t.  of  Juii^. 
p.  13s).  A  sinular  statement  was  made  hy  the  l)ul<e  of  Argyle  in  tlic 
House  of  Lords,  in  1739  (/'«//.  Hist.  v.  10,  II3.S).  And  in  a  debate  in 
the  House  of  Commons,  on  February  13,  1 741,  Sir  Jr^n  Harnanl  thus 
expresse<l  himself:  "  Tlie  kinj^  niay,  it  is  true,  exercise  some  of  the 
prerogatives  <jf  the  crown  willuiut  asking  the  advice  of  any  minister ;  but 
if  he  does  make  a  wrong  use  of  any  of  his  preroj^atives,  his  ministers 
must  ansv.'cr  f«)r  it,  if  they  continue  to  be  his  ministers  (/d.  v.  ii,  p.  1268  ; 
and  see  //'.  v.  12,  p.  560). 

■■'  Uu^wulVaJo/'iuson,  v.  3,  p.  131.  '  KusscU's  fox,  v.  I,  p.  203. 
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the  state.^  With  these  discordant  ideas  and  rival  claims, 
which  are  now  admitted  by  all  parties  to  be  equally  untenable, 
it  is  no  wonder  that  the  true  principles  of  government  should 
have  been  so  frequently  disregarded  on  every  side.  Ere  long, 
however,  they  were  amply  vindicated.  During  the  memorable 
debates  of  1807,  when  the  king  dismissed  his  ministers 
because  they  refused  to  sign  a  pledge  which  he  had  no  right 
to  exact  of  them,  more  intelligent  and  enlightened  opinions 
as  to  the  relative  position  of  the  king  and  his  ministers  weie 
expressed  by  all  the  leading  statesmen  in  parliament,  of  every 
creed.  On  this  occasion  we  find  it  distinctly  enunciated  as 
incontrovertible  maxims:  "  i.  That  the  king  has  no  power. 
The  kin  and  ^^  ^^^^  coustitutioH,  to  do  any  public  act  of  govern- 
the  constitu-  mcnt,  either  in  his  executive  or  legislative  capacity, 
*'°""  but  through  the  medium  of  some  minister,  who  is 

held  responsible  for  the  act ;  2.  That  the  personal  actions  of 
the  king,  not  being  acts  of  government,  are  not  under  the 
cognisance  of  law."^  This  is  now  universally  accepted  as 
sound  doctrine. 

It  has  always  been  acknowledged,  however,  with  more  or 
less  distinctness,  that   the   king's   ministers   were 
i-esponsibtiity  answcrablc  for  all  acts  of  government  that  could  in 
f""y  .    ^      any  way  be  traced  to  their  advice  or  co-operation. 
Either  by  parliamentary  censure,  or  impeachment, 
or  by  ordinary  process  of  law,  unworthy  ministers  have,  from  a 
very  early  period,  been  called  to  account  for  complicity  in  acts 
of  misgovern ment.     But  this  mode  of  redress  was  invariably 
doubtful   and  uncertain.      In  the  days  when  the   collective 
responsibility  of  the  administration  for  the  acts  of  each  indi- 
vidual ministe;  formed  no  part  of  the  theory  of  government,  it 
was  not  easy  to  ascertain  upon  whom  to  affix  the  responsibility 
for  any  particular  offence.     So  long  as  a  minister  of  state 
retained  the  favour  of  his  sovereign,  it  was  difficult,  if  not  im- 
possible, to  convict  him  of  misconduct,  or  make  him  amenable 
for  misdeeds  agreed  upon  in  secret,  and  which  were  perhaps 
commanded  by  the  king  himself;  so  that  opposition  to  a  sus- 
pected favourite  commonly  took  the  shape   of  intrigues   to 


*  ^fiti!,  p.  66 ;  and  see  E(/.  Rev.  v.   18,  p.  46;   Mr.  Allen,  on  Royal 
rrerogativc. 

*  Ld.   Selkirk,   FarL   D.   v.   9,   p.   381  ;  and  Mr.  Adam,  lb.  v.   16,  p. 
2  *  *  *  ;  and  see  MaU;y's  William  // '.  v.  2,  p   134. 
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displace  him  from  power,  or  gave  rise  to  open  resistance  to  the 
crown  itself. 

As  a  pledge  and  security  for  the  rightful  exercise  of  every 
act  of  royal  authority,  it  is  required  by  the  consti- 
tution that  the  ministers  ot  state  for  the  time  being  oniunLsiVrV'^ 
shall  be  held  responsible  to  parliament  and  to  the  for  acts  of  the 

i  ,  crown. 

law  of  the  land  for  all  public  acts  of  the  crown. 
This  responsibility,  moreover,  is  not  merely  for  affairs  of  state 
which  have  been  transacted  by  ministers  in  the  name  and  on 
behalf  of  the  crown,  or  by  the  king  himself  upon  the  advice  of 
ministers,  but  it  extends  to  measures  that  might  jjossibly  be 
known  to  have  emanated  directly  from  the  sovereign.  If, 
then,  the  sovereign  command  an  unlawful  act  to  '^^e  done,  the 
offence  of  the  instrument  is  not  thereby  indemnified ;  for 
though  the  king  is  not  personally  subject  to  the  coercive  power 
of  the  law,  yet  in  many  cases  his  commands  are  under  its 
directive  power,  which  makes  the  act  itself  invalid  if  it  be 
unlawful,  and  so  renders  the  instrument  of  its  execution 
obnoxious  to  punishment.^  And,  if  the  rights  of  any  subject 
should  have  been  infringed  by  a  wrongful  act  committed  by 
command  of  the  sovereign,  the  ordinary  courts  of  justice  will 
grant  a  remedy. 

The  personal  command  of  the  king  is  no  excuse  for  a  wrong 
administration  of  power.  Lord  Danby  was  impeached  for  a 
letter  which  contained  a  postscript  in  the  king's  own  hand, 
declaring  that  it  had  been  written  by  his  order.  And,  although 
the  king  is  the  fountain  of  justice,  a  commitment  by  his  own 
direction  has  been  held  to  be  void,  because  there  was  no 
minister  responsible  for  it.^  In  a  constitutional  point  of  view, 
so  universal  is  the  operation  of  this  rule,  that  there  is  not  a 
moment  in  the  king's  life,  from  his  accession  to  his  demise, 
during  which  there  is  not  some  one  responsible  to  parliament 
for  his  public  conduct;  and  "there  can  be  no  exercise  of  the 
crown's  authority  for  which  it  must  not  find  some  minister 
willing  to  make  himself  responsible."^     "The  king,  being  a 

'  Hale,  pp.  43,  44. 

"^  Russell,  Eng.  Const,  p,  159.  See  Broom,  Const.  Law,  pp.  244,  246, 
615  ;    roUock  in  Fort.  Rev.  N.S.  v.  30,  p.  486. 

*  See  Lds.  Erskine  and  Holland's  speeches,  in  Hans.  D.  v.  9,  pp.  363, 

414  ;  Mr.  Adam's  speech,  lo.   v.    16,  p.   S  *  *  *  *  ;  Sir  H.  Nicola>,  Proc. 

Privy  Conn.  v.  6,  p.  200,  and  Grey's  J'arl.  Govt,  new  ed.  j\  326,  //.     The 

resolution  of  Queen  Victoria  to  bestow  the  hand  of  the  I'rincess  Louise 
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body  politique,  cannot  command  but  by  matter  of  record."  ^ 
Therefore,  whenever  the  royal  sign-manual  is  used,  it  is  neces- 
sary that  it  should  be  countersigned  by  a  responsible  minister, 
for  the  purpose  of  rendering  it  constitutionally  valid  and 
authoritative.'^ 

If  a  peer  of  the  realm  desires  to  avail  himself  of  his  privilege 
„  ,,.      _,.       of  peerage  to  solicit  an  audience  of  the  sovereign,'' 

Public  audi-  1  •  1  ,•         ,-^  •     . 

ence  must  be  to  make  any  representations  on  public  affairs,  it  is 
officra^I^^"  necessary  that  he  should  apply  for  an  interview 
through  an  officer  of  the  royal  household,  or 
through  the  secretary  of  state  for  the  Home  Department*  But 
the  exercise  of  this  privilege  of  the  peerage  should  be  limited 
by  prudential  considerations.  One  of  these  ought  to  be  the 
utility  of  the  course  to  be  pursued  ;  and  the  propriety  of  avoid- 
ing anything  calculated  to  embarrass  the  relations  between  the 
sovereign  and  his  ministers.^  And  no  peer  should  take  advan- 
tage of  an  audience  with  the  sovereign  to  become  the  medium 
for  presenting  petitions  or  addresses  from  the  people.  Such 
documents  can  only  be  suitably  presented  through  a  secretary 
of  state,  or  at  a  levee  or  public  audience,  in  the  presence  of 
the  king's  ministers.  A  secretary  of  state  is  the  constitutional 
channel  for  conveying  the  royal  reply  to  such  addresses.  All 
Communicates  Icttcrs  or  rcports  on  public  affairs  intended  for 
with  foreign  the  govcmment  of  Great  Britain  must  be  addressed 
?hrough^''^''  to  the  king's  minister,  not  to  the  sovereign  per- 
ministers.  sonally  ;  that  is  to  say,  to  the  secretary  of  state  to 
whose  department  their  subject-matter  would  probably  belong.** 

upon  a  British  subject  was  not  taken  **  without  the  advice  of  responsible 
ministers."     Mr.  Gladstone,  Hans.  D.  v.  204,  pp.  173,  370. 

•  2  Inst.  (Coke),  186;  Hearn,  Govt,  of  Eng.  p.  94. 

•  Park,  Lectures  on  the  Dogmas  of  the  Const,  p.  33  ;  Lewis,  in  Hans. 
D.  V.  165,  p.  i486.  The  sovereign's  signature  is  first  appended,  after- 
wards that  of  the  Secretary  of  State  {Rep,  Com",  on  Pub.  Accounts^  1865, 
V.  10,  Ev.  2086,  2185), 

'  See  Stubb=,  Const.  Hist.  v.  3,  p.  498. 

*  Colchester  Diary,  v.  3,  pp.  603-614  ;  Hans.  D.  v.  180,  p.  340.  See 
Welln.  Desp.  3rd  ser.  v.  5,  pp.  557-560,  564,  567,  578 ;  lb.  v.  8,  pp.  168, 
448. 

'  lb.  v.  7,  p.  424 ;  V.  8,  p.  168. 

*  Ld.  John  Russell,  Hans.  D.  v.  130,  p.  190.  In  1810,  a  violation  of 
this  rule  was  made  the  subject  of  parliamentary  inquiry.  Lord  Chatham, 
being  at  the  time  a  privy  councillor  and  a  cabinet  minister,  accepted  the 
post  of  commander  of  the  expedition  to  the  Scheldt.     On  his  return  to 
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The  constitutional  channel  of  approach  to  the  person  of  the 
sovereign  is  by  means  of  a  secretary  of  state,  and  secretary  of 
it  is  through  such  an  ofiicer  that  the  royal  pleasure  ^'^i''--- 
is  communicated  in  regard  to  acts  of  government.  Whenever 
the  sovereign  is  temporarily  absent  from  his  usual  places  of 
residence,  it  is  necessary  that  a  secretary  of  state  or  other 
responsible  minister  should  be  in  attendance  upon  him.^ 

At  every  interview  between  the  sovereign  and  the  minister 

England,  he  presented  to  the  king,  at  a  private  interview,  a  narrative, 
drawn  up  by  himself,  of  the  conduct  of  the  expedition,  in  which  he 
criminated  one  of  his  colleagues  in  the  ministry,  and  brought  >erious 
charges  against  an  admiral  who  had  been  employed  conjointly  with  himself 
ill  the  expedition.  He  did  this,  unknown  to  any  other  cabinet  minister, 
and  rcHjuested  the  king  not  to  communicate  the  paper  to  any  one,  at  least 
for  a  time.  The  document  remained  in  the  king's  possession  for  nearly 
a  month,  when  Lord  Chatham  asked  to  have  it  returned  to  him,  in  order 
that  he  might  make  some  alterations  in  it.  Upon  receipt  of  the  paper. 
Lord  Chatham  expunged  a  paragraph  therein,  and  returned  it  to  his 
Majesty.  When  the  narrative  again  reached  his  hands,  the  king  directed 
that  it  should  be  forwarded  to  the  secretary  of  Sitaie,  for  the  purpose  of 
making  it  an  official  paper.  It  was  afterwards  transmitted  to  the  House 
of  Commons,  when  its  peculiar  history  transpired  {Pari.  D.  v.  115,  p.  482). 
The  House  called  for  the  attendance  of  Lonl  Chatham  at  the  bar,  and 
questioned  him  as  to  whether  he  had,  on  any  other  occasion,  made  such 
a  communication  to  the  king  ;  but  he  refused  to  answer,  and,  being  a  peer, 
could  not  be  compelled  to  do  so.  Whereupon,  on  February  23,  on  motion 
of  Mr.  Whitbread,  the  house  agreed  to  an  address  to  the  king  (on  division, 
against  ministers),  praying  for  copies  of  all  reports  or  papers  at  any  time 
submitted  to  his  Majesty  by  Lord  Chatham  relative  to  the  expedition  to 
the  Scheldt.  In  reply  to  this  address,  the  king  made  known  to  the  House 
of  Commons  the  circumstancts  under  which  he  had  received  Lord 
Chatham's  communication,  and  stated  that  no  other  reports  or  papers 
concerning  the  Scheldt  expedition  had  been  presented  to  him  by  that 
nobleman  {lb.  p.  602).  On  March  2,  Mr.  Whitbread  submitted  to  the 
House  resolutions  of  censure  upon  Lord  Chatham  for  his  unconstitutional 
conduct.  The  previous  question  was  proposed  thereupon,  on  the  part  of 
the  administration,  and  negatived.  But  an  amendment,  proposed  by  Mr. 
Canning,  in  modified  terms  of  censure,  was  accepted  by  Mr.  Whitbread, 
and  agreed  to  by  the  house.  It  was  then  moved  that  the  resolutions  be 
communicated  to  the  king ;  but,  the  opinion  being  generally  entertained 
that  the  sense  of  the  House  in  regard  to  this  transaction  had  been  suffi- 
ciently expressed  by  the  recording  of  the  resolutions  upon  the  Journals, 
and  that  it  would  not  be  consistent  with  the  dignity  of  the  House  to  proceed 
any  further  in  the  matter,  this  motion  was  withdrawn  {Pari.  D.  v.  16, 
p.  12). 

*  Macaulay,  Hist,  of  Eng.  v.  4,  p.  9.  The  duty  of  constant  attendance 
on  the  sovereign  used  to  be  taken  by  the  secretaries  of  state  in  turn  ;  but 
within  the  last  few  years  this  duty  has  been  taken  by  all  the  cabinet 
ministers  in  turn  (E.   \.  Freeman,  Jnter.  Rev.  v.  2,  p.  375). 
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of  any  foreign  court,  it  is  the  duty  of  the  secretary  of  state  for 
foreign  affairs  to  be  present.  Private  communication  between 
a  king  of  England  and  foreign  ministers  is  contrary  to  the 
spirit  and  practice  of  the  British  constitution.  George  III. 
invariably  respected  this  rule.  During  the  reign  of  his  suc- 
cessor it  was  not  so  strictly  adhered  to ;  but,  upon  the  appoint- 
ment of  Mr.  Canning  as  foreign  secretary,  he  restored  and 
maintained  the  constitutional  usage.^ 

"  It  is  quite  unusual  that  a  foreign  sovereign  should  write 
to  the  sovereign  of  England  on  politics,"'-  or  affairs 
of  state  ;  for  as  the  British  monarch  can  be  no 
party  to  an  act  of  state  personally,  but  only 
through  the  instrumentality  of  others,  who  are 
responsible  for  the  act,  so  he  can  neither  sign  a  treaty  nor 
accede  to  the  terms  of  a  treaty  personally,  in  the  first  instance. 
He  negotiates,  concludes,  and  signs  by  plenipotentiaries,  whom 
he  empowers  to  do  those  acts.  He  afterwards  ratifies  what 
they  have  done,  if  he  approves  of  it ;  but  to  this  ratification 
the  Great  Seal  must  be  attached.^ 

Moreover,  it  is  not  usual  for  the  king  of  England  to  receive 
from  other  sovereigns  letters  upon  public  questions  which  do 
not  pass  through  the  hands  of  his  ministers  ;  and  sometimes 
such  letters  have  been  returned,  because  copies  were  not  sent 
(with  the  sealed  letter)  for  the  information  of  the  minister.  It 
is  still  more  unusual  and  improper  for  the  king  to  answer  a 
letter  from  another  sovereign  without  the  advice  of  his  minister, 
who,  whether  he  advises  or  does  not,  is  responsible  if  he  knows 
of  the  letter  being  written.* 

*  Stapleton,  Can/ting  and  /its  Times,  p.  433. 

*  Ld.  Palmerston  in  Bunsen's  Alem.  v.  2,  p.  150, 
'  Yonge's  Life  of  Ld.  Liverpool,  v.  2,  p.  232. 

*  Welln.  Desp.  Civil  S.  v.  6,  pp.  313,  319  ;  Martin,  Pr.  Consort,  v.  3, 
PP'  39»  45*  When  Napoleon  was  first  Consul  of  France,  he  addressed 
a  letter,  containing  proposals  of  peace  between  France  and  England,  to 
George  III.  ;  but  it  was  acknowledged  and  answered  by  the  foreign 
secretary  (Stapleton,  Canning  and  his  Titnes,  p.  47).  See  also  the 
case  of  the  autograph  letter  addressed  by  the  Emperors  of  Austria  and 
Russia,  and  the  King  of  Prussia,  to  the  Prince  Regent,  in  1815  (Yonge, 
Life  of  Ld.  Liverpool,  v.  2,  pp.  226-234).  I"  1 847  the  King  of  Prussia 
wrote  a  private  letter  to  Queen  Victoria  relating  to  a  political  question  of 
European  affairs,  which  he  requested  his  ambassador  to  deliver  to  her 
Majesty  at  a  private  audience.  But,  by  the  interposition  of  Prince  Albert, 
this  unintentional  irregularity  was  corrected,  the  letter  was  read  in  the 
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While  the  sovereign,  as  the  fountain  of  justice  and  the  source 
of  all    political  authority  and   jurisdiction   in  the  ^^        .    .  • 

h  ,  ■',  •'  ,,  .        Does  not  act  in 

realm,  is   presumed   to   be   personally  present  m  his  personal 
every  court   of  law,  and   especially  in   the    High  '^^i^-'^'^^y- 
Court   of  Parliament,  justice   must   be   dispensed   and   laws 
enacted  in  the  king's  name,  in  strict  conformity  to  the  laws, 
usages,  and  customs  of  the  constitution.     And  i)y  the  common 
law  itself,  and  more  especially  since  the  formal  recognition  of 
the   doctrine   of  ministerial   responsibility,    the   sovereign   of 
England  is  constitutionally  debarred  from  the  public  or  per- 
sonal exercise  of  any  functions  of  royalty,  except  such  as  are 
necessary  to  express  the  royal  pleasure  in  regard  to  acts  of 
state  which  have  been  advised  or  concurred  in  by  constitutional 
ministers.     For  example,  although  in  the  eye  of  the  law  the 
king  is  always  present  in  all  his  courts,  he  is  not  above  the 
law,  and  cannot  personally  assume  to  decide  any  case,  civil  or 
criminal,   but   must  do  so  by  his  judges.^     And,  when   any 
judicial  act  is  by  any  Act  of  Parliament  referred  to  the  king, 
it  is  understood  to  be  done  in  some  court  of  justice  according 
to  the  lavv.^     Even  the  prerogative  of  mercy  cannot  now  be 
exercised,  except  under  the  direction  of  ministers.**     Neither 

presence  of  the  foreign  secretary,  and  the  reply  discussed  with  and 
approved  of  by  him  (See  Bunscns  Mem.  v.  2,  pp.  149-151).  "All  letters 
received  by  the  Queen  and  Prince  Consort  from  foreign  potentates,  and 
all  answers  to  them,  were  shown  to  the  Foreign  Secretary  or  to  the  Prime 
jNlinisters  "  (Martin,  Prince  Consort,  v.  4,  p.  329.  wSee  Amos,  Hjty  Years' 
J^ng.  Const,  p.  328). 

'  IJroom's  Const.  Law,  pp.  145-148  ;  and  see  Heam,  Govt,  of  Eng, 
pp.  66-74. 

^  Stephen's  Blackstone,  v.  2,  p.  483 ;  2  Co.  Inst.  p.  186  ;  and  see 
Fischel,  Eng.  Const,  p.  238  ;  and  Ld.  Camden's  Judgment  tn  S/ti/^Lys 
case,  wherein  the  king  had  been  appealed  to,  as  visitor  of  a  college  which 
was  a  royal  foundation. 

'  See  Colchester  Diary,  v.  3,  p.  297  ;  Martin,  Pr,  Consort,  v.  i,  p. 
141.  In  1830,  a  Mr.  Comyn  was  sentenced  to  death,  in  Ireland,  for 
arson.  King  George  IV.  was  petitioned  on  his  behalf,  and  was  induced 
to  write  himself  to  the  lord-lieutenant,  signifying  his  pleasure  that  the 
sentence  should  be  mitigated.  Meanwhile,  the  lord-lieutenant,  upon 
advice  of  the  law  officers,  had  decided  that  the  law  should  take  its  course  ; 
and  the  prime  minister  (the  Duke  of  Wellington)  and  home  secretary  (Mr. 
Peel)  ai)proved  of  this  determination.  Mr.  Peel,  indignant  that  the  king 
should  have  exercised  the  prerogative  of  mercy  without  taking  the  advice 
or  opinion  of  himself,  or  of  any  other  responsible  minister,  addressed 
a  strong  remonstrance  to  his  Majesty  ;  ultimately,  through  the  interposi- 
tion of  tile  prime  minister,  the  king  withdrew  his  order,  and  the  original 
sentence  was  carried  out  {IVclln.  j\'sj>,  Civil  S.  v.  6,  pp.  553-577). 
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can  the  sovereign  constitutionally  make  any  appointments  to 
office  without  previously  communicating  with  the  prime 
minister,  and  acting  with  his  sanction  and  consent.^  And 
though  the  sovereign  be  present  in  the  House  of  Lords  at  any 
time  during  the  deUberations  of  that  House,  seated  upon  the 
throne,  yet  his  presence  would  now  be  considered  a  departure 
from  constitutional  usage,  which  forbids  the  sovereign  \.o  inter- 
fere or  take  part  in  any  of  the  proceedings  of  Parliamerl^ 
except  when  he  comes  in  state  for  the  exercise  of  the  royal 
prerogatives.^  Up  to  the  reign  of  Queen  Anne  it  was 
customary  for  the  sovereign  to  attend  debates  in  the  House 
of  Lords  as  a  spectator,  and  his  presence  was  duly  recorded 
in  the  journals ;  but  since  the  accession  of  George  I.  this 
questionable  practice,  which  might  be  used  to  overawe  the 
assembly  and  influence  their  debates,  has  been  wisely  dis- 
continued.^ And,  although  the  king  is  the  acknowledged 
head  of  the  military  forces  of  the  empire,  no  English  monarch 
has  taken  the  field  in  person  since  the  reign  of  George  IL 
"A  contrary  practice,"  says  a  recent  writer  on  the  English 
Constitution,  "would  not  accord  with  modern  parliamentary 


V  4 


usage 

But,  if  the  exercise  of  personal  power  by  the  sovereign  be 
The  kingly  ^^^^  limited  and  circumscribed,  it  may  be  thought 
office  no  fiction,  that  the  mouarchy  of  England  exists  only  in  name, 
and  that  the  authority  of  the  king  is  a  mere  legal  fiction,  to 
express  the  dominion  exercised  by  certain  public  functionaries 
who  have  obtained  possession  of  supreme  power.  Such  an 
idea  is  very  erroneous ;  for,  while  the  usages  of  the  constitution 
have  imposed  numerous  restrictions  upon  the  crown  in  the 
conduct  of  state  affairs,  these  restrictions  have  been  established 
to  secure  good  government  and  to  protect  the  liberty  of  the 

*  M'^el/n.  Desp.  Civil  S.  v.  6,  p.  i8i. 
'  I  learn,  Govt,  of  Eng.  PP.E58,  59. 

'  May,  Pari.  Irac.  ed.  1883,  p.  503. 

*  Fischel,  Eng,  Const,  p.  139;  and  see  Macaulay,  Hist,  of  Eng.  v. 
4,  p.  10.  Upon  the  death  of  H.R.H.  the  Duke  of  York,  in  January,  1827, 
his  Majesty  King  George  IV.  expressed  an  intention  of  personally  assum- 
ing the  command  of  the  British  army.  But  the  premier  (Lord  Liverpoo.') 
Said  that  such  a  thing  "  was  preposterous,  and  that  he  would  never  consent 
to  it."  Sir  R.  Peel  also  spoke  of  it  as  ''almost  incredible,"  and  "as 
pregnant  with  unceasing  embarrassment  to  the  government. "  Acconlingly, 
upon  the  advice  of  Lord  Liverpool,  the  office  was  conferred  upon  the 
Duke  of  Wellington  ( Welln.  Dcsp.  3rd  ser.  v.  3,  pp.  531-535). 
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subject,  and  not  with  a  view  to  reduce  the  authority  of  the 
crown  to  a  nullity. 

Before  attempting  to  define  the  nature  and   limit  of  the 
authority  which   rightly   appertains   to  a  reigning 

I       -^  vf  cl    1  1       c  •    i.    *  r  Personal  acts 

monarch,  it  may  be  profitable  to  point  to  a  few  of  government 
examples  indicative  of  the  extent  of  interference  s''»ce  Queen 

^r .  .  I'll  1  1-1  1    Anne  s  reign. 

in  affairs  of  state  which  has  been  claimed  and 
exercised  by  English  sovereigns  since  the  accession  of  the 
House  of  Hanover.  Our  illustrations  upon  a  subject  so 
delicate,  and  upon  which  so  little  is  recorded,  will  necessarily 
be  very  few.  Nevertheless,  they  may  serve  to  mark  tne  growth 
of  political  opinion  on  the  subject,  and  to  show  how  much,  in 
this  as  in  other  matters,  depends  upon  the  force  of  individual 
character. 

The  dogma  of  the  impersonality  of  the  sovereign  is  the 
off"oDring  of  the  revolution  of  1688,  although,  as  ,  ,. 

<•         o      .  1    •      /•  r  •  1  Impersonality 

we  have  already  seen,^  it  found  no  favour,  either  of  the  sove- 
in  theory  or  practice,  in  the  eyes  of  William  IH.  '^^'^"' 
It  began  to  be  asserted  as  a  constitutional  principle  in  the 
reign  of  Queen  Anne,  who,  unlike  the  great  Elizabeth,  had  no 
special  administrative  capacity,  although  she  clung  to  the 
exercise  of  power  with  great  tenacity.  The  weakness  and 
inexperience  of  a  female  sovereign,  combined  with  the  acknow- 
ledged necessity  for  governing  by  means  of  a  ministry  accept- 
able to  Parliament,  gave  increased  weight  to  the  advocates  of 
this  doctrine.  Though  her  personal  predilections  were  in 
favour  of  the  Tories,  Queen  Anne  was  compelled,  „        . 

-  '    ^  .  T17,  •      Queen  Anne. 

for  a  great  part  of  her  reign,  to  accept  a  Whig 
ministry.  Distrusting  her  own  judgment,  she  surrendered 
herself  to  the  counsels  of  the  leading  spirit  whom  for  the  time 
she  admitted  as  her  guide.  And  yet,  like  all  her  predecessors, 
she  kept  in  her  own  hands  the  reins  of  government,  jealous, 
as  such  feeble  characters  usually  are,  of  those  in  whom  she 
was  forced  to  trust.  Obstinate  in  her  judgment,  from  the  very 
consciousness  of  its  weakness,  she  took  a  share  in  all  business, 
frequently  presided  in  meeungs  of  the  cabinet,  and  sometimes 
gave  directions  without  their  advice.^  In  the  impeachment  of 
Lord  Oxford  by  the  Commons,  for  alleged  treasonable  acts,  he 

*  Ante^  p.  56. 

2  Hallam,  Const.  Hist.  v.  3,  pp.  314,  315  ;  Stanhope,  Qiicen  Anne,  pp. 

381  542. 
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States  in  his  defence  that  he  had  acted  under  the  immediate 
commands  of  the  queen,  in  the  matter  specially  complained 
of,  using  these  words :  "  My  lords,  if  ministers  of  state,  acting 
by  the  immediate  commands  of  their  sovereign,  are  afterwards 
to  be  made  accountable  for  their  proceedings,  it  may  one  day 
or  other  be  the  case  of  all  the  members  of  this  august 
assembly"^ — a  species  of  defence  similar  to  that  urged  by 
Lord  Somers  in  tlie  case  of  the  Partition  Treaty,  but  which 
was  undoubtedly  irregular  and  insufficient. 

Throughout  the  reigns  of  the  first  two  Georges,  the 
George  I.  and  Principle  of  the  royal  impersonality  continued  to 
II-  make  progress, — but  rather  through  the  incapacity 

for   the   details   of   administration   arising   from   the   foreign 
education  of  both  these  monarchs,  and  the  force  of  circum- 
stances which  compelled  them  to  entrust  to  the  leaders  of  the 
dominant  Whig  party  authority  which  they  felt  incompetent 
to  exercise,  than  because  either  the  nation  or  the   political 
philosophers  of  the  day  were  prepared  to  accept  it  in  theory.^ 
It  is  a  fact  that  would  be  hardly  credible,  were  it  not  so 
well  attested,  that  George  I,,  being  as  incapable 
eorge  .         ^^  conversing  in  English,  as  his  chief  minister.  Sir 
Robert  Walpole,  was  of  conferring  with  him  in  French,  they 
were  compelled  to  hold  communication  with  each  other  in 
the  Latin  language.^     It  is  impossible  that,  in  such  circum- 
stances, the  king  could  have  obtained  much  insight  into  the 
domestic  affairs  of  England,  or  become  familiarized  with  the 
character  of  the  people  over  whom  he  had  been  called  to  rule. 
"  We  know,  indeed,  that  he  nearly  abandoned  the  consideration 
of  both,  and  trusted  his  ministers  with  the  entire  management 
of  the  kingdom,  content  to  employ  its  great  name  for   the 
promotion  of  his  Electoral  interests.     This  continued,  in  a  less 
degree,  to    be   the   case   with    his   son,   who,  though    better 
acquainted  with    the   language  and   circumstances   of  Great 
Britain,  and  more  jealous  of  his  prerogative,  was  conscious 
of  his  incapacity  to  determine  i?i  matters  of  domestic  govern- 
ment, and  reserved  almost  his  whole  attention  for  the  politics 
of  Germany."* 

*  Pari.  Hist.  v.  7,  p.  105.  *  See  Quar.  Rev.  v.  105,  Art.  6. 

*  Coxe's  Walpole,  v.  I,  p.  266  ;  H.  Walpole's  Works,  v.  4,  p.  476  ;  and 
see  Campbell's  Chanc.  v.  4,  p.  340. 

*  Hallaiii,  V.  3,  pp.  3S9,  390. 
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In  describing  the  character  and  conduct  of  the  first  two 
Georges,  Hallam  intimates  of  both  of  them  that  they  forced 
upon  their  ministers  the  adoption  of  a  foreign  poUcy  adverse 
to  the  interests  of  England  and  directed  to  the  aggrandisement 
of  Hanover  :  but  that,  so  far  as  domestic  politics  were  con- 
cerned, they  surrendered  almost  everything  into  the  hands  of 
their  ministers,  so  that  during  their  reigns  "the  personal 
authority  of  the  sovereign  seems  to  have  been  at  the  lowest 
point  it  has  ever  reached."*  But,  so  far  as  regards  George 
II.,  this  conclusion  is  contradicted  by  the  researches 
of  later  writers.  Although  this  monarch,  equally  '''^^^'' 
with  his  predecessor,  rendered  the  interests  of  his  British 
dominions  subservient  to  those  of  his  German  principaUty,  he 
was,  nevertheless,  fond  of  the  exercise  of  arbitrary  power,  and 
unwilling  to  yield  his  prerogative  into  the  hands  of  ministers. 
By  the  publication  of  the  Li/e  of  Lord  Hardivicke^  for  many 
years  one  of  the  principal  advisers  of  George  II.,  great  light 
has  been  thrown  upon  the  political  history  of  this  reign. 

On  the  occasion  of  certain  ministerial  changes,  which  had 
been  brought  about  by  the  leading  members  of  the  cabinet  in 
order  to  strengthen  their  position  in  parliament,  a  curious 
conversation  is  reported  to  have  taken  place  between  Lord 
Chancellor  Hardwicke  and  the  king,  in  which  his  Majesty 
declared  his  aversion  to  the  new  men  who  had  been  intro- 
duced into  the  ministry,  and  asserted  that  he  had  been 
"  forced "  and  "  threatened "  into  receiving  them.  The 
chancel!  x  deprecated  the  use  of  such  language,  saying  that 
"no  me.  iiad  been  used  but  what  have  been  used  at  all 
times — :  .  'imble  advice  of  your  servants,  supported  by  such 
reasons  as  convinced  them  that  the  measure  was  necessary  for 
your  service."  After  some  further  explanations,  the  chancellor 
observed,  "  Your  ministers,  sire,  are  only  your  instruments 
of  government;"  to  which  the  king  replied,  with  a  smile, 
"  Ministers  are  the  king  in  this  country."  '■*  But,  while  the 
force  of  circumstances  compelled  the  king  to  give  way  on 
this  occasion,  the  Hardwicke  papers  afford  frequent  examples 
of  his  active  and  successful  interlerence  in  the  government  of 
the  country.  "  To  a  large  extent,"  says  the  biographer  of 
Lord  Hardwicke,  "he  was  not  only  the  chooser  of  his  own 

*  Hallam,  v.  3,  p.  393. 

*  Harris,  Life  of  Hai  dwickc^  v.  2,  pp.  106-109. 
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ministers,  but  the  director  also  of  all  the  most  important 
measures  pro|)oun(le(l  by  tliem  ;  and  into  every  political  step 
taken  he  seems  to  have  entered  fully,  even  to  the  very  details. 
As  a  politician,  his  great  fault,  especially  for  a  king,  was  his 
being  so  decided  a  i)artisan.  He  was  the  sovereign  and  the 
head,  in  fact,  not  of  the  English  people,  but  of  the  Whig 
party."  ^ 

But  the  peers  and  landed  gentry  of  this  period  were 
possessed  of  enormous  political  influence,  and  the  united 
efforts  of  the  leading  Whig  families  gave  them  an  authority 
greater  even  than  that  of  king  and  commons  combined.  So 
that  "when  George  III.  came  to  the  throne,  the  English 
Government  was,  in  practice,  assuming  the  form  of  an  exclusive 
oligarchy,"  in  which  the  king,  though  nominally  supreme,  was 
entirely  bereft  of  substantial  power." 

Naturally  ambitious  and  self  reliant,  the  youthful  sovereign 
began  his  reign  with  a  determination  to  exercise 
to  the  fullest  possible  extent  the  functions  of  royalty. 
Born  a  Briton,  and  prepared  by  careful  training  for  the  duties 
of  his  exalted  station,  he  became  at  once  popular  with  the 
country  at  large,  who  were  ready  to  sustain  him  in  any  attempt 
to  magnify  his  office.  In  a  previous  chapter  we  have  had 
occasion  to  dwell  upon  the  character  of  George  III.,''  and  to 
point  out  several  instances  of  his  departure  from  the  line  ot 
conduct  which  should  characterize  a  constitutional  king,  and 
our  further  observations  on  this  subject  must  necessarily  be 
brief.  Regarded  in  the  light  of  the  relations  which  now  exist 
between  the  sovereign  and  his  responsible  advisers,  the  con- 
duct of  George  III.  would  call  for  unqualified  censure,  from 
his  systematic  endeavours  to  govern  by  the  exercise  of  his 
personal  authority,  and  to  absorb  in  himself  the  power  and 
patronage  of  the  state.  Such  practices  are  incompatible  with 
the  acknowledgment  of  parliamentary  government,  and  would 
be  neither  tolerated  nor  attempted  in  our  own  day.  Never- 
theless, before  we  condemn  George  III.  for  pursuing  a  policy 
at  variance  with  our  present  political  ideas,  we  should  remember 
that  the  theory  of  royal  impersonality  was  but  partially  under- 
stood when  he  ascended  the  throne.     And  not  only  was  this 

*  Life  of  Hardivicke^  v.  3,  p.  222. 

^  Massey,  Reign  of  George  III.  v.  I,  pp.  64,  519, 

'  Aiite,  pp.  61-67. 
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particular  theory  still  unreco!]:nizcd  as  a  constitutional  principle, 
but  the  practice  of  his  immediate  predecessors,  who  had 
voluntarily  abstained,  for  various  reasons,  from  much  personal 
interference  with  the  details  of  govn  .nent,  had  fallen  into 
distavour.  The  country  was  heartily  sick  of  the  victories  of 
court  intriguers,  and  the  monopoly  of  power  in  the  hands  of 
certain  "  Revolution  families ;  "  and  the  young  monarch,  in 
obeying  his  mother's  emphatic  exhortation  of  "(ieorge,  be 
a  king!"  did  but  respond  to  the  popular  will,  although  the 
experience  of  the  first  year  of  his  rei^n  should  have  sufficed  to 
convince  him  of  its  unstable  and  misleading  character.^  Not- 
withstanding his  moral  and  exemplary  life,  his  sympathies  with 
the  popular  prejudices,  and  his  genuine  endeavours  to  govern 
for  the  good  of  all  classes  of  his  subjects, — his  fretjuent  inter- 
ference in  the  smallest  details  of  administration  and  consecpient 
disregard  of  the  obligations  of  responsible  government,  caused 
him  to  suffer  during  his  lifetime  from  the  violent  attacks  of 
political  partisans,  and  has  loaded  his  memory  with  an  amount 
of  calumny  and  misrepresentation  from  which  it  is  only  now 
beginning  to  recover.'* 

But  if  we  make  due  allowance  for  the  difficulties  of  his 
position,  and  the  temptations  to  an  exaggerated  idea  of  his 
personal  authority  natural  to  a  time  when  the  sovereign  was 
still  permitted  to  govern  as  well  as  reign,  we  must  acquit  him 
of  any  intentional  violation  of  the  constitution  ;  and  at  the 
same  time  admit  that  his  integrity  of  purpose,  and  rigid 
adherence  to  the  line  of  duty,  according  to  his  lights,  entitle 
him  to  be  regarded  as  "a  patriot  king."  We  may  unreservedly 
condemn  his  unconstitutional  acts,  but  should  yet  be  willing 
to  confess  that  much  that  was  faulty  in  his  conduct  was 
"simply  the  natural  result  of  a  complicated  position,  still 
undefined,  and  the  working  of  a  spirit  as  yet  inexperienced  in 
government,  and  seeking  with  hesitation  its  course  and  its 
friends."^  During  an  unusually  protracted  reign,  George  III. 
devoted  himself  to  the  fulfilment  of  his  royal  duties  with  the 

*   Qiiar.  Rev.  v.  lOj,  Art.  6. 

^  Brou^rham,  Brit.  Statt'smen  (ed.  1858),  v.  I,  p.  13  ;  and  see  Edison's 
Comnienlary  on  Brougham's  Character  oj  George  III.  (London,  iS'^'O). 

'  This  felicitous  phrast  was  applied  by  M.  Guizot  to  tiie  c.^ivUict  of 
Louis  Philippe  after  his  elevalion  to  the  throne  of  France  (Guizot  -  Menu 
V.  2,  p.  45). 
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most  scrupulous  and  constant  care,  diligently  superintending 
every  movement  of  the  great  political  machine.^ 

George  IV.  had  not  the  weight  of  personal  character  that 
belonged  to  his  father.  Naturally  of  an  indolent 
^"^^^  '  disposition,  he  was  called  to  the  throne  too  late  in 
life  to  become  tlioroughly  acquainted  with  the  duties  of  his 
office,  or  to  care  for  burthening  himself  with  the  details  of 
government.  He  was  unpopular  with  the  nation,  having 
alienated  from  himself  their  respect  and  good  will  by  his 
conduct  as  a  prince.  He  was  indifferent  to  the  exercise  of 
political  power,  except  M'hen  his  own  feelings  or  interests 
were  concerned,  -"hen  he  could  be  as  imperative  as  his  father. 
He  strenuously  upposed  the  recognition  of  the  independence 
of  the  Spanish  South  American  provinces,  and  also  the  grant- 
ing of  Roman  Catholic  emancipation  in  Great  Britain,  but 
was  ccmn'Jled  to  acquiesce  in  the  policy  of  his  cabinet  upon 
these  questions.  Otherwise,  he  seldom  differed  in  opinion 
from  his  responsible  advisers,  and  was  content,  for  the  most 
part,  to  leave  the  functions  of  administration  in  their  hands.'"^ 
"  It  may,  therefore,  be  said,  that,  from  the  beginning  of  his 
reg;ency  in  i8ir  to  the  close  of  his  reign  in  1830,  the  regal 
influence  was  limited  to  the  strict  exercise  of  the  prerogative. 
George  IV.  had  no  personal  influence:  instead  of  his  popu-^ 
larity  supporting  the  ministry,  the  difficulty  was  for  the 
ministry  to  support  his  unpopularity,  and  to  uphold  the 
respect  for  the  crown  when  it  encircled  the  head  of  such  a 


sovereign. 


»>  8 


William  IV. 


William  IV.  was  an  amiable  monarch,  of  an  honest  and 
truthful  disposition,  but  deficient  in  strength  of 
character.  His  letters  to  Lord  Grey  "  supply 
abundant  evidence  of  the  conscientious  industry  with  which  he 
must  have  laboured  to  make  himself  master  of  the  public 
questions  of  the  day,  so  as  to  be  able  efficiently  to  perform  in 
this   respect   his   duty  as  a  sovereign."*     He   ascended   the 

*  Mahon,  ffis^.  of  Eng.  v.  4,  p.  310. 

'  May,  Const.  Hist.  v.  i,  p.  99  ;  and  see  the  king's  correspondence 
with  his  ministers  in  Yonge,  Life  of  Ld.  Liverpool ;  and  in  Wclln.  Desp. 
3rd  ser. 

*  Lewis,  Adminis.  p.  421. 

*  Lord  Grey,  Corrcsp.  7vith  William  IV.  v.  1.  pref.  pp.  viii.  xiv.  ;  and 
see  his  Majesty  s  Memoir^  addressed  to  Sir  R.  Peel  in  1835,  of  his  conduct 
and  principles  from  the  period  of  his  accession  in  1830  to  the  change  of 
luiuistry  in  Jan.  1S35  ;  in  Slockmar's -/l/fw.  v.  i,  pp.  314-350. 
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throne  at  an  advanced  age,  and  found  himself  unable  to  cope 
successfully  with  the  embarrassing  questions  which  arose 
during  his  short  but  eventful  reign.  Averse  to  parliamentary 
reform,  and  fearful  of  its  consequences,  he  nevertheless  gave 
a  reluctant  consent  to  the  great  experiment  But  ere  long  his 
mind  underwent  a  reaction;  he  withdrew  his  confidence  from 
the  statesmen  by  whom  that  measure  had  been  accomplished, 
and  attempted  to  form  a  Tory  government.  But  the  endeavour 
proved  abortive.  He  learned  to  his  chagrin  that  the  pre- 
ponderance of  power  was  now  firmly  established  in  the  House 
of  Commons,  that  the  mere  prerogative  and  influence  of  the 
crown  were  insufficient  to  effect  a  change  of  administration, 
unless  seconded  by  the  voice  of  that  assembly,  or  by  the 
unequivocal  expression  of  popular  opinion.^ 

Upon  the  resignation  of  Sir  R.  Peel's  short-lived  administra- 
tion, the  king  reluctantly  accepted  another  Whig  ministry, 
presided  over  by  Lord  Melbourne.  But  though  he  did  not 
always  disguise  his  disinclinations  towards  them,  and  some- 
times strenuously  opposed  their  measures,^  yet  we  have  the 
assurance  alike  of  AVhig  and  Tory  statesmen  that  "his  Majesty 
uniformly  acted  with  scrupulous  fidelity  towards  his  advisers, 
whatever  might  be  their  political  bias;"^  and  in  the  two 
Houses  of  Parliament,  after  the  king's  decease,  the  leading 
politicians,  without  respect  to  party,  vied  with  one  another  in 
bearing  testimony  to  his  exemplary  conduct  as  a  constitutional 
sovereign.* 

Since  the  accession  of  our  present  queen,  the  personal  pre- 
dilections of  the  sovereign  in  respect  to  an  existing  Queen 
administration    have    never    been    brought    into  Victoria. 
public  view.     While  she  has  abated  nothing  of  the  legitimate 
influence  and  authority  of  the  crown  wherever  it  could   be 
constitutionally  exercised,  her  Majesty  has  scrupulously  and 

'  Ragehot,  Eng.  Const,  p.  284. 

^  See  Lord  Droughton's  Recollections,  in  Ed.  Rev.  v.  133,  pp.  317-324  ; 
Torrens,  Life  of  Melbourne,  v.  2,  c.  v. 

'  Peel's  Mem.  v.  2,  p.  16  ;  Lord  Grey,  Corresp.  v.  I,  pp.  vii.  ix. 

*  Knight,  Hist.  Enif.  v.  8,  p.  377.  [Those  who  have  carefully  examined 
the  correspondence  of  William  IV.  with  his  ministers  will  dissent  from 
some  of  Mr.  Todd's  conclusions.  The  praise  which  was  publicly 
accorded  to  William  IV.,  after  his  death,  by  Lord  Mellxiurne,  and  others, 
contrasts  strangely  with  the  opinions  of  the  king's  conduct  which  they 
privately  expressed  during  his  lifetime. — Editor.} 
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unreservedly  bestowed  her  entire  confidence  upon  every 
ministry  in  turn  with  which  public  policy,  or  the  preference  oi 
Parliament,  has  surrounded  the  throne.^  "  It  is  well  known," 
says  a  recent  political  writer,  "  that  her  Majesty  has  habitually 
taken  an  active  interest  in  every  matter  with  which  it  behoves 
a  constitutional  sovereign  of  this  country  to  be  concerned  ;  in 
many  instances  her  opinion  and  her  will  have  left  their 
impression  on  our  policy.  But  in  no  instance  has  the  power 
Her  wise  ^^  ^^^  crown  been  so  exercised  as  to  expose  it  to 

exercise  of  pre-  check,  or  ccnsurc,  or  embarrassment  of  any  kind.^ 
rogaiive.  j^.  ^^^^  ^^  assertcd   without  qualification,  that  a 

sense  of  general  content,  of  sober  heartfelt  loyalty,  has  year 
by  year  gathered  around  the  throne  of  Victoria."  '^  The  present 
writer  would  add  to  this  his  sincere  conviction,  that  attachment 
to  the  person  and  throne  of  our  gracious  queen  is  not  confined 
to  the  mother-country,  but  extends  with  equal  if  not  greater 
intensity  to  the  remotest  bounds  of  her  immense  empire ;  and 
that  few  could  be  found,  even  in  lands  that  owe  her  no 
allegiance  as  a  sovereign,  who  would  not  willingly  unite  in  a 
tribute  of  respect  and  admiration  for  Victoria,  as  a  woman,  a 
mother,  and  a  queen. 

During  the  present  reign  three  questions,  previously  un- 
determined, which  intimately  affect  the  personal  rights  of  the 
sovereign,  have  been  discussed  and  disposed  of.  They  will 
fittingly  claim  our  attention  before  we  proceed  to  define  the 
constitutional  position  of  the  crown  in  public  affairs.  They 
concern — 

1.  The  appointment  of  officers  of  the  royal  household. 

2.  The  right  of  the  sovereign  to  employ  a  private  secretary. 

3.  The  constitutional  position  of  a  prince  consort 

I.  Owing  to  the  gradual  introduction  of  the  usages  which 
Appointments  havc  been  incorporated  by  time  into  the  unwritten 
h  '^Vm'^*  ^^^  °^  ^^^  British  Constitution,  it  was  not  until 
troUe^dby  thc  cnd  of  the  reign  of  George  II.  that  it  became 
ministers.  customary  to  make  alterations  in  the  household 

establishment  of  our  sovereigns  upon  a  change  of  ministry.^ 

*  See  Stockmar's  Mem.  v.  2,  pp.  52-55  ;  Ld.  John  Russell,  Hans.  D. 
V.  130,  p.  182  ;  Lord  Granville  and  the  Duke  of  Richmond,  lb.  v.  208, 
pp.  1069,  1070. 

2  See  Lord  Russell,  in  Hans.  D.  v.  175,  p.  615. 

^  Ed.  Rev.  V.  115,  p.  211  ;  Mr.  Foster,  in  Hans.  D.  v.  228,  p.  150. 

*  Pari.  D.  V.  23,  p.  412. 
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But  it  is  a  fundamental  principle  of  parliamentary  government, 
that  "  the  responsible  servants  of  the  crown  are  entitled  to 
advise  the  crown  in  every  point  in  which  the  royal  authority  is 
to  be  exercised;"^  and  nothing  could  tend  more  to  enfeeble 
an  administration  than  that  certain  high  offices,  held  during 
pleasure,  should  be  altogether  beyond  their  control.  Accord- 
ingly, from  the  accession  of  George  HI.  it  became  a  recog- 
nized practice  to  concede  this  privilege  to  every  successive 
administration.'"^ 

Upon  the  resignation  of  the  Melbourne  ministry  in  1839, 
and  before  the  difficulty  arose  between  her  Majesty  Ladies  of  the 
and  Sir  Robert  Peel  respecting  the  ladies  of  the  bedchamber. 
bedchamber,  Lord  Melbourne  informed  the  Queen  "  that  it 
had  been  usual  in  later  times,  when  an  administration  was 
changed,  to  change  also  the  great  officers  of  the  household, 
and  likewise  to  place  at  the  disposal  of  the  person  entrusted 
with  the  formation  of  a  new  administration  those  situations  in 

*  Mr.  Ponsonby,  Pari.  D.  v.  23,  p.  431. 

'  Thus  we  find  that  when  George  III.  dismissed  the  North  ministry,  in 
1782,  he  was  obliged  to  dismiss  Lord  Hertford  from  the  oifice  of  lord 
chamberlain,  which  he  had  held  for  fifteen  years  ;  and  to  appoint  Lord 
Efifingham,  whom  he  disliked,  to  be  treasurer  of  the  household.  PLven  the 
aged  Lord  Bateman,  who  was  the  king's  personal  friend,  was  obliged  to 
resign  his  office  of  master  of  the  buckhounds  (Fischcl,  Kng.  Const,  p. 
520  ;  as  corrected  by  Haydn,  Book  of  Dii^nities,  p.  206  ;  Downe,  Corresp. 
George  III.  v.  2,  p.  420).  Similar  difficulties,  in  regard  to  apix)intments 
in  the  household,  attended  the  formation  of  the  Portland  ministry  in  the 
following  year  (Tomline,  Life  oj  Fitty  v.  I.  p.  149,  n.  ;  Pari.  Hist.  v. 
23,  p.  695).  But  during  Mr.  Pitt's  administration,  George  HL  (as  he 
afterwards  told  Mr.  Rose)  "  insisted  on  having  in  his  household  such 
persons  as  he  could,  with  comfort  to  himself,  associate  with  occasionally  " 
(Rose,  Corresp.  v.  2,  p.  158).  This  is  a  privilege  which  no  minister,  at 
any  time,  would  have  thought  of  denying  to  his  sovereign  (see  Life  of 

Earl  of  Minto,  \.  2,,  V' m)' 

Again,  in  1812,  when  negotiations  were  set  on  foot  for  the  reconstruction 

of  the  ministry,  after  the  assassination  of  Mr.  Perceval,  a  question  was 

raised  as  to  whether  the  appointment  of  officers  in  the  royal  household 

should  form  part  of  the  proposed  ministerial  arrangements,  or  should  be 

left  to  the  determination  of  the  sovereign.     Lords  Grey  and  Grenville, 

having  been  invited  by  the  Prince  Regent  to  join  the  new  administration, 

declined  to  do  so  unless  the  actual  incwmbents  of  these  offices  were  first 

dismissed.     In  the  subsequent  explanations  in  parliament,  it  was  admitted 

that  an  incoming  administration  had  a  right  to  claim  the  removal  of  the 

great  officers  of  the  household,  although  the  exercise  of  such  a  right  on 

the  present  occasion  was,   for  special  reasons,  deemed   inexpedient  and 

impolitic. 


,!■'  I 


9« 


PARLIAMENTARY   GOVERNMENT. 


the  household  which  were  held  by  members  of  either  House 
of  Parliament."  ^  Sir  Robert  Peel  urged  that,  in  view  of  the 
throne  being  filled  by  a  female  sovereign,  the  same  principle 
should  apply  to  the  chief  appointments  which  were  held  by  the 
ladies  of  her  Majesty's  household,  including  the  ladies  of  the 
bedchamber.  This  was  objected  to  by  the  Queen,  who 
declared  that  she  must  reserve  to  herself  the  whole  of  those 
appointments,  and  that  it  was  her  pleasure  that  no  change 
should  be  made  in  the  present  incumbents.  In  these  circum- 
stances it  was  impossible  for  Sir  Robert  Peel  to  persevere  in 
the  attempt  to  form  a  ministry.  He  therefore  wrote  to  her 
Majesty,  and  stated  that  it  was  essential  to  the  success  of  the 
commission  with  which  he  had  been  honoured,  "  that  he  should 
have  that  public  proof  of  her  Majesty's  entire  support  and 
confidence  which  would  be  afforded  by  the  permission  to  make 
some  changes  in  that  part  of  her  Majesty's  household  which 
her  Majesty  resolved  on  maintaining  entirely  without  change." 
The  Melbourne  ministry  were  then  reinstated  in  office,  and 
they  at  once  recorded  their  opinion  on  the  point  at  issue  in  a 
minute  of  council  as  follows  :  "  That  for  the  purpose  of  giving 
to  the  administration  that  character  of  efficiency  and  stability, 
and  those  marks  of  the  constitutional  support  of  the  crown, 
which  are  required  to  enable  it  to  act  usefully  to  the  public 
service,  it  is  reasonable  that  the  great  offices  of  the  court,  and 
situations  in  the  household  held  by  members  of  Parliament, 
should  be  included  in  the  political  arrangements  made  on  a 
change  of  the  administration ;  but  they  are  not  of  opinion  that 
a  similar  principle  should  be  applied  or  extended  to  the  offices 
held  by  ladies  in  her  Majesty's  household."  ^ 

But  two  years  afterwards,  when  it  became  necessary  for  the 
queen  to  apply  again  to  Sir  Robert  Peel  to  undertake  vhe 
formation  of  a  government,  "no  difficulties  were  raised  on 
the  Bedchamber  question."  Through  the  interposition  of 
Prince  Albert,  her  Majesty  was  induced  to  take  a  more  correct 
view  of  her  position  towards  the  incoming  ministers  upon  this 
question,  and,  by  previous  negotiation  with  Sir  R.  Peel,  the 
matter  was  satisfactorily  arranged  before  the  change  of  ministry 

*  Mir.  of  Pari.  1839,  p.  2411. 

*  Il>.  pp.  2415,  2421.  After  his  retirement  from  public  life,  Lord 
Melbourne  is  said  to  have  regretted  the  stand  he  took  upon  this  question 
{Quar.  Rev.  v.  145,  p.  225). 
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took  place.  Those  ladies  of  the  household  only  who  were 
near  relatives  of  the  outgoing  cabinet  ministers  retired,  the 
others  were  permitted  to  remain.^  "  The  principle  which  Sir 
R.  Peel  applied  to  the  household  has  since  been  admitted,  oa 
all  sides,  to  be  constitutional.  The  offices  of  mistress  of  the 
robes  and  ladies  of  the  bedchamber,  when  held  by  ladies  con- 
nected with  the  outgoing  ministers,  have  been  considered  as 
included  in  the  ministerial  arrangements.  But  ladies  of  the 
bedchamber,  belonging  to  families  whose  political  connection 
has  been  less  pronounced,  have  been  suffered  to  remain  in  the 
household,  without  objection,  on  a  change  of  ministry."  '^  On 
the  accession  of  the  Derby  ministry,  in  1866,  the  ladies  of  the 
court  remained  unchanged,  not  having  owed  their  appoint- 
ments to  political  influence.  And  Lord  Torrington  continued 
in  office  as  one  of  the  lords  in  waiting,  at  the  personal  request 
of  her  Majesty." 

2.  Until  the  reign   of  George   III.  none   of  the   English 
monarchs  ever  had  a  private  secretary.    It  naturally  private  secre- 
formed  a  part  of  the  duty  of  the  principal  secre-  tary  to  the 
taries  of  state  to  assist  the  sovereign  in  conducting    '"^' 
his   official   correspondence ;    but   such    were   the   habits   of 
industry  and  attention  to  the  duties  of  his  exalted  station  which 
characterized  George  III.,  that  it  was  not  until  his  sight  began 
to  fail  that  he  would  permit  another  person  to  assist  him  in 
transacting  the  daily  business  of  the  crown.    In  1805,  however, 
his  Majesty  became  so  blind  as  to  be  unable  to  read  tlie  com- 
munications of  his  ministers.     Averse  to  remain  in  London, 
where  his  infirmity  would  be  more  exposed  to  public  observa- 
tion, the  king  resolved  to  reside  at  Windsor.     This  rendered 
the  appointment  of  a  private  secretary  absolutely  necessary. 

*  Torrens,  Lt/e  of  Melbourne,  v.  2,  p.  367. 

'  May,    Const.    Hist.    v.   I,   p.   131  ;   and    Marti".      Life  of  the   Prince 

Consort,  V.  i,  pp.   36,  105.     The  way  in  which  the  new  principle  was 

applied  to  the  ladies  of  the  household  upon  the  change  of  ministry  in  1841 

is  described    in  Stockmar's  Mem    v.    2,    p.  50 ;    and   see   Amos,  Fifty 

Years'  Eng.  Const,  p.  234. 

^  Guardian,  July  18,  1866,  p.  761.  It  is  usual  for  the  sovereign's  choice 
of  persons  to  serve  as  lords  of  the  bedchamber  to  be  approved  of  by  the 
prime  minister,  when  the  selection  is  made  from  friends  of  the  party  in 
power.  Grey,  Con-esp.  with  William  IV.  v.  I,  pp.  26,  32,  33,  88.  Once, 
in  1 83 1,  the  king  waived  his  right  of  nomination  in  favour  of  any  one 
whom  the  premier  might  choose  ^Ib.  p.  138). 

VOL.  1.  II 
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Accordingly,  on  the  recommendation  of  Mr.  Pitt,  Colonel 
Colonel  Her-  Herbert  Taylor  was  appointed  to  the  office,  with 
Lert  Taylor.  g,  Salary  of  ;^2ooo  per  annum,  which  was  paid  out 
of  funds  at  the  disposal  of  the  crown,  and  never  came  under 
review  in  parliament.  Colonel  Taylor  discharged  the  duties 
of  this  delicate  and  confidtatial  office,  until  the  commence- 
ment of  the  Regency,  with  such  integrity,  prudence,  and 
reserve,  as  to  shield  himself  from  every  shadow  of  complaint. 
Nevertheless,  the  appointment  itself  was  viewed  with  disfavour 
by  many  leading  men  in  Parliament,  who  only  refrained  from 
calling  it  in  question  from  motives  of  del'cacy  towards  the 
afflicted  monarch.^  When  the  Prince  of  Wales  was  called  to 
Colonel  the  Regency  (in  December,  1810),  he  appointed  his 

M'Mahon,  friend  Colonel  M'Mahon,  who  was  at  the  time  a 
member  of  the  House  of  Commons,  to  be  his  private  secretary 
and  keeper  of  the  privy  purse,  with  the  same  salary  as  his 
predecessor,  but  with  the  important  difference  that  it  was  to 
be  paid  by  the  Treasury,  thereby  rendering  Colonel  M'Mahon 
a  public  officer.  This  transaction  gave  rise  to  an  animated 
discussion  in  the  House  of  Commons.  After  the  Official  Gazette 
had  appeared,  announcing  the  appointment,  inquiries  were 
made  of  ministers,  on  March  23,  1812,  as  to  the  facts  of  the 
case ;  and  en  April  14,  Mr.  C.  W.  Wynn  moved  for  a  copy  of 
the  appointment,  for  the  purpose  of  founding  upon  it  a  resolu- 
tion of  censure,  or  a  declaration  of  the  inutility  of  the  office. 
Mr.  Wynn  urged  that  the  appointment  was  wholly  unprece- 
dented, except  in  the  ease  of  Colonel  Taylor,  which  was  purely 
a  private  affair,  arising  out  of  the  king's  infirmity ;  and  that 
"  it  was  a  most  unconstitutional  proceeding  to  allow  the  secrets 
of  the  council  to  pass  through  a  third  person,"  thereby  subject- 
ing the  advice  of  cabinet  ministers  to  their  sovereign  "  to  the 
revision  of  his  private  secretary."  Ministers  opposed  the 
motion,  contending  that  the  Prince  Regent,  who  had  not  been 
trained  to  habits  of  business  like  his  father,  stood  in  need  of 
the  services  of  a  private  secretary  to  assist  him  in  his  private 
correspondence,  and  to  relieve  the  heavy  manual  labour  which 
the  immense  amount  of  public  business  requiring  the  attention 
of  the  crown  unavoidably  entailed.  This  office,  moreover, 
was  not  one  of  responsibility  and  would  not  encroach  upon 

*  Pari.  D.  V.  22,  pp.  121,  342,  361  ;  Jesse,  Life  of  George  III.  v.  3, 
P-  439- 
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the  province  or  responsibility  of  any  minister.  Ministers  of 
the  crown  would  still  be  the  legal  and  constitutional  organs 
through  which  all  the  public  business  must  be  transacted.  On 
a  division  Mr.  Wynn's  motion  was  negatived,  by  a  majority  of 
76.  The  Opposition,  however,  determined  to  renew  the 
attack,  on  the  special  ground  that  the  appointment,  unlike  that 
of  Colonel  Taylor,  had  been  made  a  public  one.  But,  on 
June  15,  Lord  Castlereagh  informed  the  House  that  the  Prince 
Regent  had  bee  pleased  to  direct  that  Colonel  M'Mahon's 
salary  should  be  paid  out  of  his  privy  purse.  The  Opposition 
then  agreed  to  let  the  matter  drop;  and  Colonel  M'Mahon 
continued  to  hold  the  office  until  his  death,  in  1817/  when  Sir 
B.  Bloomfield  was  appointed  private  secretary.  He  was 
replaced,  in  1822,  by  Sir  Wm.  Knighton,  who  retained  the 
office  until  the  king's  death,  in  1830.^ 

Sir  Herbert  Taylor,  the  faithful  secretary  of  George  IH., 
was  reappointed  to  this  office  by  William  IV.,  in  sir  Herbert 
succession  to  Sir  W.  Knighton.  We  have  the  layior. 
testimony  of  Lord  Aberdeen,  when  prime  minister,  that  no 
objection  was  made  to  these  appointments,  notwithstanding 
that  "  these  men  must  of  necessity  have  known  and  were  able 
to  have  given  advice,  or  to  have  disclosed  everything,  if  they 

*  Pari.  D.  V.  23,  p.  476  ;  Ann.  Reg.  181 7,  p.  147  ;  Sir  B.  C.  Brodie's 
Works,  V.  I,  p.  77  ;  Ed.  Rev.  v.  136,  p.  395. 

^  Colonel  M'Mahon  was  made  a  privy  councillor  in  181 2,  and  Sir  B. 
Bloomfield  in  181 7  (Haydn,  Book  of  Dignities.,  pp.  140,  141).  But  this 
was  afterwards  admitted  to  have  been  a  mistake,  "for  in  fact  it  gave 
authority  and  consequence,  where  confidence  to  any  degree  may  be  placed, 
but  where  authority  and  consequence  ought  not  to  exist."  Accordingly, 
in  1823,  when  George  IV.  wished  to  admit  Sir  W.  Knighton  into  the 
privy  council,  it  was  opposed  by  Lord  Liverpool  (the  premier),  as  being 
"  most  objectionable  in  principle  and  precedent."  His  lordship  cited  the 
opinion  of  George  HI.,  "who  understood  these  matters  better  than  any 
one,"  that  the  king's  private  secretary  "should  be  put  upon  exactly  the 
footing  of  an  under-secretary  of  state" — a  functionary  who  is  "never 
a  privy  councillor,  although  necessarily  he  knows  more  of  the  secrets  of 
government  than  any  cabinet  minister,  except  his  principal  and  the  first 
minister.  These  arguments  prevailed,  and  the  matter  was  allowed  to  drop 
{Welln.  Desp.  3rd  ser.  v.  2,  pp.  103-105  ;  and  see  the  Duke  of  Wellington's 
advice  to  Sir  W.  Knighton,  in  Grerille  Mem.  v.  i,  p.  73).  [A  contrary 
practice  has  lately  prevailed,  Sir  Henry  Ponsonby,  who  fills  the  office 
of  private  secretary  to  the  queen,  being  a  member  of  the  privy  council. 
But  then  it  should  be  added — in  reference  tc  George  III.'s  opinion — that 
under-secretaries  of  state  are  now  also  occasionally  made  privy  councillors. 
— Editor.^ 
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had  thought  fit,  although  neither  of  them  was  a  privy  coun- 
cillor." ^  On  one  occasion,  William  IV.  made  his  private 
secretary  the  medium  of  giving  expression  to  his  wishes  to 
certain  peers,  in  regard  to  their  conduct  upon  a  great  public 
question,  in  a  very  irregular  manner ;  ^  but  this  communication 
was  made  with  the  knowledge  and  consent  of  the  prime 
minister." 

Upon  the  accession  of  Queen  Victoria  it  was  determined 
Her  Majesty's  ^^^^^  ^°  prlvatc  Secretary  should  be  assigned  to 
private  secre-  her,  Icst  the  influence  of  such  an  officer  over  a 
^^^^'  youthful  and  inexperienced  sovereign  should  prove 

prejudicial  to  the  state.  But  Lord  Melbourne,  who  was  then 
first  minister  of  the  crown,  undertook  to  act  also  as  her 
Majesty's  private  secretary.  The  assumption  by  the  prime 
minister  of  such  a  position  towards  the  queen,  in  any 
circumstances,  was  characterized  by  Lord  Aberdeen  as  an 
"unconstitutional"  proceeding;*  being  calculated  to  impair 
the  free  exercise  of  the  royal  judgment,  under  the  plausible 
pretext  of  assisting  the  sovereign  in  the  performance  of  her 
onerous  functions.  But  we  are  safe  in  concluding  that  no 
such  intention  influenced  Lord  Melbourne  upon  this  occasion, 
and  that  his  sole  desire  was  to  afford  to  his  royal  mistress,  in 
her  youth  and  inexperience,  the  benefit  of  his  matured  ac- 
quaintance with  the  routine  of  government.^  After  her 
Majesty's  marriage  with  Prince  Albert,  his  Royal 
as"t"he^queln^s  Highncss,  With  thc  sanctiou  of  the  ministers  of  the 
private  secre-  crown,  assumcd  the  duties  of  the  queen's  private 
^^^'  secretary ;  although,  in  consideration  of  his  rank 

and  station,  he  had  been  made  a  privy  councillor.  He  ac- 
quitted himself  of  the  duties  which  thus  devolved  upon  him 
to  the  admiration  of  all  parties.  Subsequent  to  the  great 
loss  which  her  Majesty  sustained  in  the  premature  decease  of 
her  lamented  consort,  several  gentlemen  in  succession  were 

*  Hans.  D.  v.  130,  p.  96 ;  and  see  Nicolas,  Pref.  to  Proc.  Privy 
Conn.  V.  6.  p.  134,  n. 

'  His  Majesty,  through  Sir  Herbert  Taylor,  asked  the  opposition  peers 
to  cease  from  any  further  opposition  to  the  Reform  Bill. 

'  See  Lord  Grey,  Corresp,  with  William  IV.  v.  2,  pp.  439-452. 

*  Hans.  D.  v.  130,  p.  96. 

*  [It  was  Lord  Melbourne's  deliberate  judgment  that  the  queen  should 
not  have  a  private  secretary  [Life  of  Lord  J.  /Russell,  v.  i,  p.  284,  «.). 
— Editor.^ 
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anpointed  as  her  private  secretary.^      Of  late  years  no  con- 
stitutional objection  has  been  urged  to  the  continuance  of  this 
office  ;  and  it  is  clear  that  the  great  and  increasing  amount  of 
routine   duty   devolving  upon    an   English   sove-  Right  of  the 
reign  at  the  present  day,  as  well  as  a  consideration  sovereign  t« 
of  the  altered  position  of  the  crown  towards  the  pHviue^ecre- 
members  of  the  administration  since  the  establish-  "^'■y- 
ment  of  parliamentary  government,  alike  justify  and  require 
the  appointment. 

3.  The  position  of  a  queen  consort  has  been  ascertained  by 
the  laws  and  customs  of  the  realm.  She  has  her  prince 
own  privileges  and  rights.  She  has  important  Consort. 
duties  to  perform  as  head  of  the  court,  in  maintaining  its 
dignity  and  respectability  ;  and  by  her  example  and  authority 
she  is  enabled  to  exercise  a  direct  influence  over  the  manners 
of  society,  and  especially  of  the  female  portion  of  it.  But  the 
constitution  has  assigned  no  definite  place  to  the  husband  of 
a  reigning  queen.  The  only  precedent  in  modern  English 
history,  until  the  accession  of  Queen  Victoria,  of  this  peculiar 
and  difficult  position  is  that  of  Prince  George  of  Denmark,  the 
husband  of  Queen  Anne  ;  but  this  Prince  was  destitute  of  the 
ability  and  strength  of  character  which  should  have  made  him 
an  active  and  efficient  helpmate  to  his  wife  and  sovereign.^  It 
was  reserved  for  Prince  Albert,  by  the  rare  com-  ^,  _^  , ,  _ . 

i  •  r        I'll  T  •  •  1        1  ■    1    1  Character  and 

bmation  of  admirable  qualities  with  which  he  was  conduct  of 
endowed,  to  create  for  himself  a  position  of  pre-  ^"""^^  Albert. 
eminent  usefulness,  without  trenching  in  the  slightest  degree 
upon  the  limits  within  which,  as  the  husband  of  his  sovereign, 
he  was  necessarily  contined.     His  marriage  to  Queen  Victoria 
took  place  on  February  10,  1840.     On  March  5,  the  queen 
conferred  upon   him  place  and   precedence  next   to  herself, 
and    on    September    11    following,   seven    months   after  his 
marriage,  and  a  few  days  after  the  completion  of  his  twenty- 
first  year,  he  was  introduced,  by  her  Majesty's  command,  to  the 
Privy  Council,  and  took  his  seat  at  the  board,  which  he  never 
afterwards  failed  to  attend. 

His  royal  highness  was  not  a  member  of  the  House  of 

•  Viz.  Sir  T.  M.  Biddulph  and  Lt.-Gen.  the  Hon.  Charles  Grey. 
Upon  the  death  of  Gen.  Grey,  in  April,  1870,  Col.  Ponsonby  was  gazetted 
to  this  office. 

"^  Ed,  Rev.  V.  115,  p.  2U. 
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Peers,  and  had  therefore  no  place  formally  assigned  to  him 
for  the  public  expression  of  his  personal  opinions  upon  political 
questions.  In  this  respect  his  position  was  analogous  to  that 
of  the  queen  herself.  As  the  consort  of  his  sovereign,  he  was 
in  fact  her  u//er  ego  ;  and  it  was  in  this  capacity,  not  merely 
from  his  being  a  member  of  the  Privy  Council,  that  he  was 
constitutionally  empowered  to  attend  at  every  conference 
betvN  ,e   queen  and   her  ministers.^     Generally  present 

at  such  limes,  he  always  took  part  in  the  discussions  with  tact, 
ability,  and  discretion.  It  was  not  until  July  2,  1857,  that 
the  title  and  dignity  of  prince  consort  were  granted  to  him  by 
royal  letters  patent.^ 

We  now  proceed  to  define,  more  particularly,  the  constitu- 
Constitutionai  ^ional  position  of  the  British  sovereign.  We  have 
position  of  the  already  seen  that,  in  a  system  of  parliamentary 
sovereign.  government,  as  it  is  administered  in  England,  the 
personal  will  of  the  monarch  can  only  find  public  expression 
through  official  channels,  or  in  the  performance  of  acts  of 
state  which  have  been  advised  or  approved  by  responsible 
ministers ;  and  that  the  responsible  servants  of  the  crown  are 
entitled  to  advise  the  sovereign  in  every  instance  wherein  the 
royal  authority  is  to  be  exercised.  In  other  words,  the  public 
authority  of  the  crown  in  England  is  exercised  only  in  acts  of 
representation,  or  through  the  medium  of  ministers,  who  are 
responsible  to  parliament  for  every  public  act  of  their  sovereign, 
as  well  as  for  the  general  policy  of  the  government  which  they 
have  been  called  upon  to  administer.  This  has  been  termed 
the  theory  of  Royal  Impersonality.  But  the  impersonality  of 
the  crown  only  extends  to  direct  acts  of  government.  The 
sovereign  retains  full  discretionary  powers  for  deUberating  and 
determining  upon  every  recommendation  which  is  tendered 
for  the  royal  sanction  by  the  mmisters  of  the  crown ;  and,  as 
every  important  act  of  administration  must  be  submitted  for  the 
approval  of  the  crown,  the  sovereign  is  thus  enabled  to  exercise 
influence  and  control  over  the  government  of  the  country.     In 

*  Ld.  Chief  Justice  Campbell,  in  Hans,  D.  v.  130,  p.  105  j  Stockmar's 
Mem.  V.  2,  pp.  492-498. 

*  So  early  as  1841,  the  queen  expressed  her  desire  that  the  title  of  king 
consort  should  be  conferred  upon  the  prince,  but  after  consulting  her 
ministers  this  idea  was  abandoned  (Martin's  Fr,  Consoit,  v.  i,  p.  257^. 
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the  gradual  but  almost  entire  transformation  which  the  kinpfly 
office  has  undergone,  since  the  substitution  of  parliamentary 
for  personal  government,  the  functions  of  royalty  are  still  vital 
if  less  conspicuous  than  before.  They  are  now  chiefly  fulfilled 
in  the  exercise  of  a  direct  and  personal  influence  in  the  whole 
work  of  government.^ 

In  the  fulfilment  of  the  functions  of  royalty,  much  must 
always  depend  upon  the  capacity  and  personal  character  of 
the  reigning  monarch.  The  sovereign  "  should  be,  if  possible, 
the  best-informed  person  in  the  empire,  as  to  the  progress  of 
political  events  and  the  current  of  political  opinion  both  at 
home  and  abroad."  **  Ministries  change,  and  when  they  go 
out  of  office  lose  the  means  of  access  to  the  best  information 
which  they  had  formerly  at  command.  The  sovereign  remains, 
and  to  him  this  information  is  always  open.  The  most 
patriotic  minister  has  to  think  of  his  party.  His  judgment, 
therefore,  is  often  insensibly  warped  by  party  considerations. 
Not  so  the  constitutional  sovereign,  who  is  exposed  to  no  such 
disturbing  agency.  As  the  permanent  head  of  the  nation,  he 
has  only  to  consider  what  is  best  for  its  welfare  and  its 
honour;  and  his  accumulated  knowledge  and  experience, 
and  his  calm  and  practised  judgment,  are  always  available 
in  council  to  the  ministry  for  the  time,  without  distinction  of 
party."  ^ 

But,  in  order  to  discharge  his  functions  aright,  it  is  indis- 
pensable that  the  sovereign  should  be  ready  and  Duty  of  a 
willing  to  labour,  zealously  and  unremittingly,  in  sovereign. 
his  high  vocation ;  otherwise  he  will  be  unable  to  cope  with 
the  multifarious  and  perplexing  details  of  government,  or  to 
exercise  that  controlling  power  over  state  affairs  which  properly 
appertains  to  the  crown.  On  the  other  hand,  a  sovereign 
who,  from  whatever  cause,  is  indifferent  to  the  exercise  of  his 
kingly  functions,  may  neglect  the  administrative  part  of  his 
duties,  and,  if  he  be  served  by  competent  ministers,  the 
commonwealth  will  suffer  no  immediate  damage.  But,  in 
such  a  case,  the  legitimate  influence  of  the  monarchical  element 

*  See  Mr.  Gladstone,  in  Conf.  Rev.  v.  26,  pp<  10-15. 

*  Prince  Albert's  words,  quoted  in  Martin's  Pr.  Consort^  v.  2,  p.  159; 
and  see  lb.  p.  300;  Mr.  Disraeli's  speech  at  Manchester,  April  3,  1872. 
See  also,  on  the  advantages  derivable  from  the  experience  of  a  sagacious 
king,  Bagehot,  on  the  Eng.  Const,  pp.  103-109. 
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in  the  constitution  is  impaired,  and  is  rendered  liable  to 
permanent  deprivation.^ 

It  need  scarcely  be  urged  that  the  possession  of  a  high 
personal  character  and  a  cultivated  intellect  are  of  vital  con- 
sequence to  the  sovereign,  to  fit  him  for  his  rightful  position 
in  the  inner  councils  of  the  state.  Therein,  the  king  must  be 
regarded  as,  in  fact,  the  permanent  president  of  his  ministerial 
council.  Should  such  a  necessity  unfortunately  arise,  a  prudent 
and  sagacious  monarch — while  unable  to  impose  his  personal 
views  upon  his  ministers,  or  to  shape  a  policy  for  their 
guidance — can  do  much  to  moderate  party  asperities,  rebuke 
selfish  and  unworthy  aims,  and  encourage  patriotism,  by  bring- 
ing to  bear  upon  his  ministers  a  healthy  moral  influence,  similar 
to  that  which  proceeds  from  an  enlightened  public  opinion. 

On  the  wider  field  of  national  and  non-political  pursuits, 
wherein  the  individuality  of  the  sovereign  is  equally  excluded 
from  direct  interference,  the  moral  influence  of  the  crown,  as 
a  means  of  promoting  the  public  welfare,  is  of  incalculable 
weight  and  value.  It  properly  devolves  upon  the  constitu- 
tional sovereigns  of  England  to  employ  this  powerful  influence 
for  the  encouragement  of  public  and  private  morality,  for  the 
advancement  of  learning,  and  for  the  diff"usion  of  civilization 
among  their  people.^  The  favour  of  the  monarch  is  always  an 
object  of  honourable  ambition,  and,  when  worthily  bestowed, 
will  nerve  the  arm  and  excite  the  brain  to  deeds  which  deserve 
a  nation's  gratitude,  and  bring  renown  upon  the  whole  empire. 

With  such  advantages  resulting  from  monarchical  rule,  it 
were  vain  to  imagine  that,  because  the  direct  inter- 
ference of  the  crown  in  acts  of  governmejit  is  for- 
bidden by  the  spirit  of  the  constitution,  royalty  has 
be  anything   but  an  empty  phantom  or  a  costly 
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*  See  Bagehot,  pp.  112-116. 

'  See  Harris  on  Civilization^  pp.  291-294.  Thus,  upon  the  occurrence 
of  a  frightful  catastrophe  to  a  female  performer  on  the  tight-rope,  at  Aston 
Tark,  near  Birmingham,  Sir  C.  B.  Phipps,  by  command  of  the  queen, 
wrote  to  the  Mayor  of  Birmingham,  on  July  25,  1863,  to  express  her 
Majesty's  desire  that  he  would  use  his  influence  to  prevent  in  future  such 
demoralizing  exhibitions  in  a  place  intended  for  the  healthy  exercise  and 
rational  recreation  of  the  people  (see  the  letter  with  the  Mayor's  reply 
in  the  Ann.  Reg.  1863,  Chron.  p.  122).  This  "  personal  and  direct  rebuke  " 
by  her  Majesty  led,  we  are  told,  to  "  the  instant  destruction  of  Blondinism  " 
in  Great  Britain  ( Vict.  Mag.  v.  29,  p.  229 ;  and  see  Louis  Blanc's 
Letters  on  England^  2nd  ser.  v.  i,  p.  271 ;  and  Hans.  D.  v.  211,  p.  1733). 
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papjeant.  Though  divested,  by  tlie  growth  and  development 
of  our  political  institutions,  of  direct  political  power,  the  crown 
still  retains  immense  personal  and  social  influence  for  good  or 
evil. 

One  of  the  most  important  branches  of  the  regal  functions 
is  that  wherein  the  crown,  as  **  the  symbol  of  ceremonial 
national  sovereignty,"  ai)pears  in  public  for  the  ami  personal 
performance  of  those  acts  of  state  which  peculiarly 
appertain  to  the  kingly  office — such  as  opening  and  proroguing 
Parliament,  holding  public  receptions,  or  ceremonials  for  con- 
ferring marks  of  distinction  and  royal  favour  upon  parti  lilar 
])ersons,  and  according,  on  behalf  of  the  nation,  a  hospitable 
welcome  to  foreign  sovereigns,  or  other  eniinent  persons  from 
abroad,  who  may  visit  the  kingdom.  These  duties,  while  they 
frequently  entail  heavy  burdens  upon  the  sovereign,  cannot  be 
intermitted — except  for  unavoidable  causes,  and  for  a  limited 
time — without  impairing  the  dignity  and  influence  of  the  crown 
itself.  The  presence  of  the  sovereign  in  the  midst  of  his 
people,  dispensing  favours,  or  engaged  in  the  performance  of 
high  acts  of  state,  affords  opportunity  for  the  public  expression 
of  the  loyalty  or  personal  devotion  of  the  people  to  their  king. 
For  "  loyalty  needs  to  be  stimulated  by  external  display,  by 
the  pomp  and  circumstance  of  power,  by  all  the  kindly  feelings 
which  personal  intercourse  creates  between  sovereign  and 
subject.  If  a  sovereign  omits  to  keep  it  alive  by  such  means, 
he  leaves  unfulfilled  that  one  function  which  no  one  else  can 
perform  in  his  stead."  ^ 

Moreover,  notwithstanding  the  supreme  political  power  which 
is  concentrated  in  the  hands  of  the  prime  minister  for  the 
time  being,  the  court,  presided  over  by  the  sovereign,  sociai  pre- 
is  still  the  highest  point  in  the  social  scale.  No  eminence. 
prime  minister,  or  leader  of  a  political  party,  can  attempt  to 
vie  with  his  sovereign  in  this  particular.  The  personal  pre- 
eminence of  the  king  invests  himself  and  his  surroundings 
with  a  dignity  which  is  absolute  and  unapproachable.  The 
most  exalted  position  in  English  soc^  ^ty  is  thereby  withdrawn 
from  the  arena  of  political  competition,  which  is  an  immense 
benefit  to  the  best  interests  of  the  nation.  Were  it  otherwise, 
"  politics  would  offer  a  prize  too  dazzling  for  mankind."  If, 
in  addition  to  the  advantages  that  at  present  attend  upon  a 

*  Sai.  Rev.  March  26,  1864. 
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successful  parliamentary  career,  "  the  highest  social  rank  was 
to  be  scrambled  for  in  the  House  of  Commons,  the  number  of 
social  adventurers  there  would  be  incalculably  more  numerous, 
and  indefinitely  more  eager  j "  and  an  overwhelming  pre- 
ponderance would  be  given  to  a  force  which  is  '*  already 
perilously  great."  ^  From  all  these  disturbing  influences,  our 
political  system  has  been  preserved  by  the  position  assigned 
therein  to  the  monarch.  The  court  of  our  sovereign  is  there- 
fore an  important  element  in  the  forces  whereby  the  legitimate 
influences  of  royalty  make  themselves  felt  in  the  body  politic ; 
and  if  the  favour  and  hospitahties  of  the  court  are  beneficially 
dispensed — and  its  recreations  becomingly  directed  into  moial 
and  healthful  channels — the  social  and  moral  tone  of  the 
upper  classes,  and,  by  their  example,  of  the  whole  community, 
are  proportionably  elevated.^ 

The  influence  which  properly  appertains  to  the  opinions  of 
the  sovereign,  when  constitutionally  expressed,  would  naturally 
be  exerted  to  place  the  government  of  the  country  in  the 
hands  of  a  minister  whose  policy  was  in  accordance  with  the 
views  entertained  by  the  crown  itself;  but  unless  those  views 
found  a  response  from  the  nation  at  large,  and  were  accepted 
by  Parliament,  they  could  not  ultimately  prevail.  For  *'  the 
greater  part  of  the  power  still  practically  retained  by  the  crown 
depends  upon  the  influence  it  can  exercise  on  individual 
statesmen,  and  through  them  on  the  dominant  party  of  the 
day."  In  the  last  resort,  no  opinions  or  policy  can  be  carried 
out  by  the  government  of  England  but  such  as  meet  with  the 
sober  approval  of  parliament  and  of  the  people. 

*  Bagehot,  £n(f.  Const,  p.  73. 

'  See  Mr.  Gladstone  on  this  subject  in  Conf.  Rev,  v.  26,  p.  13,  and  in 
the  Church  Quar.  Rev.  v.  3,  p.  487.  And  see  a  well-written  "Letter  to 
the  Queen,  on  her  Retirement  from  Public  Life  :  by  one  of  her  Majesty's 
most  Loyal  Subjects  "  (London,  1875). 


(    107    ) 


rank  was 
number  of 
numerous, 
ming   pre- 

"  already 
ences,  our 
1  assigned 
n  is  there- 
legitimate 
dy  politic ; 
leneficially 
into  moral 
»ne  of  the 
ommunity, 

opinions  of 

d  naturally 

itry  in  the 

:e  with  the 

;hose  views 

e  accepted 

For  "the 

the  crown 

individual 

irty  of  the 

be  carried 

et  with  the 


13,  and  in 
1  "  Letter  to 
ler  Majesty's 


CHAPTER   II. 

THE     PREROGATIVE    OF    THE    CROWN,    AND   THE    PRIVILEGE    OF 

PARLIAMENT. 

The  term  "  prerogative  "  may  be  defined  as  expressing  those 
poHtical  powers  which  are  inherent  in  the  crown.  Prerogative 
and  that  have  not  been  conferred  by  Act  of  Parlia-  dcimed. 
ment,  and  which  accordingly  continue  within  the  competency 
of  the  sovereign,  except  in  so  far  as  they  have  been  modified 
or  restrained  by  positive  legislation.^  For  the  king's  preroga- 
tive is  a  part  of  the  law  of  the  realm,  and  hath  bounds  bet  unto 
it  by  the  laws  of  England.^  AH  that  is  meant  by  prerogative, 
however,  nowadays  is,  "  the  practical  division  which  it  is 
necessary  to  make  between  the  duties  of  the  executive  and  the 
duties  of  the  legislative  power." " 

The  prerogatives  of  the  sovereign  of  Great  Britain  are  of 
vast  extent  and  paramount  importance.  In  the  crown  is 
centred  the  whole  executive  power  of  the  empire,  the  functions 
appertaining  to  the  administration  of  government,  and  supreme 
authority  in  all  matters — civil,  judicial,  military,  and  ecclesi- 
astical. 

The  king  is,  moreover,  the  head  of  the  legislature,  of  which 
he  forms  an  essential  constituent  part ;  the  generalissimo,  or 
first  in  command,  of  the  naval  and  military  forces  of  the  state  ; 
the  fountain  of  honour  and  of  justice,  and  the  dispenser  of  mercy, 
having  a  right  to  pardon  all  convicted  criminals  ;  the  supreme 

*  Cox,  Inst.  p.  592 ;  and  see  Ld.  Cairns'  speeches  on  the  Army 
Regulation  Bill,  Hans.  D.  v.  208,  p.  520  ;  and  on  the  Irish  Peerage,  lb. 
V.  225,  p.  1214.  [The  word"  prerogative  "  is  simply  a  synonym  for  privilege. 
It  is  customary  to  talk  of  the  prerogative  oi"  the  crown  and  the  privilege 
of  parliament,  but  it  would  be  just  as  accurate  to  speak  of  the  privilege 
of  the  crown  and  the  prerogative  of  parliament. — Editor.  \ 

"^  Coke,  3  St.  Tri.  p.  68. 

'  Mr.  Gladstone,  Hans.  D.  v.  214,  p.  476  ;  and  see  Law.  Mag:  4lh  ser. 
V.  8,  pp.  260-275. 
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governor,  on  earth,  of  the  national  church  ;  and  the  representa- 
tive of  the  majesty  of  the  realm  abroad,  with  power  to  declare 
war,  to  make  peace,  and  to  enter  into  treaty  engagements  with 
foreign  countries. 

It  is  beside  the  object  of  the  present  writer  to  consider  the 
prerogatives  of  the  crown  in  their  legal  aspect ;  for  information 
on  this  subject  the  treatises  of  Chitty  and  Bowyer  on  Preroga- 
tive must  be  consulted.  The  present  inquiry  is  confined  to 
an  investigation  of  the  prerogative  from  a  constitutional  point 
of  view,  in  reference  more  particularly  to  the  legitimate  control 
of  parliament  over  the  exercise  of  the  same  on  the  part  of 
ministers  of  state. 

For  it  must  be  observed,  of  all  the  royal  prerogatives,  that 
they  are  held  in  trust  for  the  benefit  of  the  whole  nation,  and 
Respon  ibiiity  Hiust  bc  exercised  in  conformity  with  the  constitu- 
of  ministers  tor  tional  maxim,  which  requires  that  every  act  of  the 

cvtirv  exercise 

of  the  royal  authority  should  be  performed  by  the  advice 

prerogative.  q^  councillors  who  are  responsible  to  parhament, 
and  to  the  law  of  the  land.^  This  responsibility  is  now 
acknowledged  to  be  thorough  and  complete  ;  and  as  no  public 
act  of  the  sovereign  is  valid  which  is  not  performed  under  the 
advice  of  some  responsible  minister,  so,  on  the  other  hand,  for 
every  exercise  of  the  royal  authority  ministers  must  be  pre- 
pared to  account  to  parliament,  justifying  it,  if  need  be,  at 
their  own  peril. 

From  the  high  and  commanding  position  occupied  by  the 
Appointment  of  Sovereign,  it  would  be  natural  to  infer  that  he 
the'cruwn^-^  should  be  free  to  secure  the  services  of  the  wisest 
their  choice  and  ablcst  men  as  his  advisers.  Accordingly  the 
and  dismissal,  gj-^ish  Constitution  distinctly  recognizes  his  right 
to  make  choice  of  all  his  responsible  ministers.^  Lord 
Brougham  asserts  that  it  is  the  "  unquestionable  power  of  the 
crown  to  choose  and  to  change  its  servants ; "  and  that  *'  no 
one  would  think  of  questioning  the  foundation  of  this  power, 
of  objecting  to  its  existence,  or  of  wishing  to  restrict  it,"  pro- 
vided only  that  it  is  exercised  "  on  grounds  capable  of  being 
stated  and  defended."     The  grounds  upon  which  the  sovereign 

'  See  an^e,  p.  8i ;  Palmerston,  I/ans.  D.  v.  153,  p.  1415. 
'  Hallani,  Const,  Hist.  v.  3,  p.  392  ;  and  see  a  resolution  of  the  House 
of  Lords,  on  Feb.  4,  1784. 
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may  constitutionally  dismiss  a  ministry  he  has  thus  defined : 
"  If  they  exhibit  internal  dissensions  amongst  themselves ;  if 
they  differ  from  the  sovereign,  or  from  the  country  at  large 
[upon  a  question  of  public  policy] ;  if  their  measures  are 
ruinous  to  the  interests  of  the  country,  at  home  or  abroad  ;  or 
if  there  should  exist  a  general  feeling  of  distrust  and  disappro- 
bation of  them  throughout  the  country."  ^ 

Furthermore,  as  observed  by  Mr.  Pitt,  "  the  sovereign 
exercises  his  opinion  on  the  sentiments  as  well  as  capacity  of 
his  ministers  ;  and  if  upon  either  he  judges  them  to  be  incom- 
petent, or  in  any  degree  unfit,  it  is  the  prerogative  and,  with 
perfect  loyalty  let  me  add,  the  duty  of  the  crown  to  dismiss 
such  ministers."  2  For  "the  king  cannot  be  required  to  take 
advice  from  men  in  whom  he  cannot  confide  ;  and,  were  there 
no  other  reason,  a  diminution  of  confidence  is  a  sufficient 
ground  for  a  change  in  his  Majesty's  councils."^  But  these 
abstract  considerations  are  modified  and  restrained  by  the 
neccbsity  for  obtaining  the  approval  of  parliament  to  the  choice 
of  ministers  by  the  crown.  For  constitut'onal  usage  requires 
that  the  sovereign  shall  not  exercise  his  undoubted  right  of 
dismissing  his  ministers  from  mere  personal  motives,  but  solely 
in  the  interests  of  the  state,  and  on  grounds  whicli  can  be 
justified  to  parliament. 

It  is  the  undeniable  right  of  either  House  of  Parliament  to 
advise  the  crown  upon  the  exercise  of  this  or  any 
other  of  its  prerogatives.     It  has  been  contended,  n^mem  on^he 
indeed,  that  "it  is  the  right  and  privilege  of  the  'ippointiuent  of 

•  ministers 

House  of  Commons  to  express  its  opinion  and 
judgment,  and  even  to  offer  advice  to  the  sovereign,  as 
to  the  circumstances,  and  the  mode  in  which,  he  may 
have  been  advised  to  exercise  his  undoubted  prerogative  of 
choosing  the  ministers  of  the  crown."  *  But  such  an  niter- 
ference  with  the  free  choice  of  the  sovereign  would  be  justifi- 
able only  in  the  extreme  case,  if  we  may  suppose  that  such 
could  occur,  wherein  the  crown  had  selected  unfit  or  improper 

'  Mir.  of  Pari,  1 835,  pp.  28,  29  ;  and  see  May,  Const.  Hist.  v.  i, 
p.  122. 

'  Farl.  Hist.  v.  35,  p.  ri2i. 

'  Ld.  Selkirk,  Pari.  D.  v.  9,  p.  377.  See  Mr.  Gladstone's  comments 
upon  the  dismissal  of  the  AJelbourne  Ministry,  in  1834,  by  William  IV. 
{Gleanings  of  the  Past  Years  ^  v.  I,  p.  231). 

*  Lds.  Morpeth  and  Stanley.  :\Iiy.  oj  Purl.  1S35,  p.  74. 
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persons  as  its  advisers.^  In  all  ordinary  circumstances,  the 
Kin  's  minis-  ministers  chosen  by  the  sovereign  are  entitled  to 
ters  entitled  to  rcccive  from  parliament,  if  not  "an  implicit  con- 
a  fair  trial.        fi^ence,"  at  the  least  "  a  fair  trial."  '^ 

Having  vindicated  the  right  of  the  sovereign  to  the  free 
choice  of  his  constitutional  advisers,  by  whom  the 
administration  of  the  government  is  to  be  con- 
ducted, it  remains  to  be  seen  to  what  extent  the 
sovereign  is  at  liberty  to  exercise  his  personal 
inclinations  in  the  choice  or  dismissal  of  individual 
ministers. 

Theoretically,  it  is  presumed  that  the  sovereign  acts  in  this 
matter  according  to  his  own  discretion.  William  III.  allowed 
no  interference  with  his  own  will  in  appointing  whom  he  would 
to  fill  the  high  offices  of  state ;  ^  but  the  necessities  of  parlia- 
mentary government,  coupled  with  the  inferior  capability  of 
his  immediate  successors  upon  the  throne,  soon  entangled  the 
reigning  monarch  in  the  meshes  of  party,  and  deprived  him 
of  free  agency,  even  in  the  choice  of  his  own  ministers. 

From  the  accession  of  the  House  of  Hanover  until  at  least 
the  year  1812,  it  appears  to  have  been  a  fundamental  article 
of  the  Whig  creed  that  the  ministers  of  the  crown,  and 
especially  the  prime  minister,  should  be  nominated  by  the 
chiefs  of  their  own  party,  when  in  power ;  and  that  the  choice 
of  the  sovereign,  in  regard  to  his  ministers  generally,  should 
Nomination  of  ^^  limited  to  the  members  of  certain  leading  aristo- 
ministersby  cratic  families.  In  this  they  were  partially  suc- 
le  crown.  ccssful,  the  earlier  sovereigns  of  this  dynasty  being 
unable  to  resist  the  strength  of  the  party  by  whom  this  claim 
was  set  up.  But  George  III.,  immediately  upon  his  accession, 
endeavoured  to  free  himself  from  such  trammels,  and  to  break 
down  the  great  Whig  oligarchy.  As  a  matter  of  compromise, 
he  succeeded  in  making  good  his  right  to  appoint  a  portion 
of  every  administration,  whilst  the  remainder  were  nominated 

I  Ld.  Selkirk's  speech,   Pari.   D.   v.  9,  p.   377  ;   and  see  Adolphus, 
Hist,  of  Eng.  V.  3,  p.  466,  n. 

^  Sir  R.  Peel's  Mem.  v.  2,  p.  67  ;  Hans.  D.  v.  191,  p.  1728.  [Ministers, 
however,  who  do  not  presumably  enjoy  the  confidence  of  the  House  of 
Commons  have  no  ripjht  to  a  fair  trial  except  on  the  issue  whether  they 
do  or  do  not  enjoy  such  confidence. — Editor.\ 

'  Macanlay^  Hist.  o/Efig. />assim. 
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by  the  leading  statesmen  who  were  invited  to  joi  the  same.^ 
This  arrangement  appears  to  have  continued  in  operation 
until  after  the  accession  of  William  IV. 

It  is  only  since  the  accession  of  George  IV.  that  the  un- 
restricted'  choice  of  the   crown   in   the  selection 
of  the   prime   minister  himself  has   been   freely  theprin?r*° 
admitted  by  all  parties  in  the  state  :  but  it  is  now  ""'"'^ter  by  the 

,  crown. 

universally  conceded  that  the  prime  minister — as 
the  minister  in  whom  the  crown  has  placed  its  constitutional 
confidence,  and  who  is  responsible  to  his  sovereign  for   the 
government  of  the  whole  empire — should  be  the  free  and  un- 
biassed choice  of  the  crown  itself.     In  1827,  as  we  have  seen,^ 

'  In  1778,  in  view  of  the  proposed  retirement  of  Lord  North,  %ve  find 
George  III.  stipulating  in  regard  to  the /^rj-*?;?;/^/ of  the  incoming  Pal.ninis- 
tration  (Fitzmaurice,  Life  of  Ld.  S/ielburne,  v.  3,  p.  20). 

In  1782,  George  III.  was  allowed  to  nominate  Lord  Thurlow  as  Lord 
Chancellor  and  a  member  of  the  cabinet,  whilst  the  Shelburne  and 
Rockingham  parties  introduced  five  members  each  {Pari.  D.   v.  23,  p. 

413)-   . 

During  Mr.  Pitt's  administration,  the  king,  who  had  great  confidence 
in  that  statesman,  did  not  interfere  at  all  in  h"'- arrangement  of  the  political 
offices,  though  in  regard  to  some  of  them  h  oiivately  expressed  his  extreme 
disapprobation  (Rose,  Corresp.  v.  2,  pp.  158,  175). 

During  the  Regency,  in  1812,  the  negotiations  with  Lords  Grey  and 
Grenville  for  the  reconstruction  of  the  ministry  fell  through,  because  the 
Prince  Regent  claimed  the  right  to  nominate  three  members  of  the  cabinet 
(including  the  prime  minister)  himself.  This  claim  was  objected  to  by 
the  Whig  lords,  not  as  being  unconstitutional,  but  because  they  deemed 
it  to  be  opposed  to  the  spirit  of  mutual  confidence  and  freedom  from 
suspicion  which  ought  to  characterize  the  cabinet  council,  and  which 
rendered  it  essential  that  parties  invited  to  co-operate  in  forming  an 
administration  should  be  at  liberty  to  arrange  its  perso h ne/  amongsl  them- 
selves (Par/.  D.  v.  23,  p.  428). 

In  1827,  when  George  IV.  accepted  Canning  as  the  head  of  a  coalition 
minist'-y,  he  imagined  that  he  would  be  able  to  exercise,  more  directly 
than  before,  personal  influence  and  control  in  nominations  to  office.  This 
led  him  to  propose  Herries  as  chancellor  of  the  exchequer,  and  though 
Canning  made  no  objection  to  the  choice,  Lord  Lansdowne  (with  others 
of  his  colleagues)  demurred  to  this  departure  from  constitutional  usage, 
and  tendered  his  resignation.  The  king  became  alarmed.  He  consulted 
the  Duke  of  Wellington,  who  told  him  that  the  choice  of  a  first  minister 
must  be  the  king's  own  act  ;  that  *'  it  was  the  onh  personal  act  the  king 
of  England  had  to  perform  ;  and  that,  when  he  had  appointed  his  first 
minister,  all  the  rest  devolved  upon  the  person  so  appointed,  who  became 
responsible  for  the  king's  act."  Finally  his  Majesty  yielded  the  point, 
and  induced  Lord  Lansdowne  to  remain  in  office  (Torrens,  Life  of 
Melbourne,  v.  I,  p.  233  ;  Colchester's  Diary,  v.  3,  p.  501). 

*  See  note  i,  supra. 
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the  Duke  of  Wellington  declared  that  this  was  the  sole  act  of 
personal  government  now  exercised  by  the  king.  And  in  1845, 
Sir  Robert  Peel  said,  in  explaining  the  particulars  of  his 
resignation  of  office  :  "  I  offered  no  opinion  as  to  the  '"hoice 
of  a  successor.  That  is  almost  the  only  act  which  is  the 
personal  act  of  the  sovereign ;  it  is  for  the  sovereign  to 
determine  in  whom  her  confidence  shall  be  placed."  ^ 

But  while  the  doctrine  is  now  fully  established,  that  the 
Necessity  for  sovcrcign  has  a  free  choice  in  the  appointment  of 
ministers  to  the  prime  minister,  the  selection  of  that  functionary 
confidence  of  IS  nevertheless  practically  limited  by  the  all-im- 
pariiainent.  portant  fact,  that  no  minister  can,  for  any  length 
of  time,  carry  on  the  government  of  the  country  who  does  not 
possess  the  confidence  of  parliament,  and  more  especially  of 
the  House  of  Commons.  This  circumstance  has  contributed 
to  restrain  the  undue  exercise  of  the  prerogative  of  the  crown  to 
choose  or  change  its  responsible  advisers,  at  discretion,  and  to 
compel  the  crown,  in  all  its  dealings  with  an  administration, 
to  govern  itself  by  considerations  of  high  political  expediency.^ 
Ample  security,  moreover,  that  no  changes  of  ministry  will  be 
effected  by  the  authority  of  the  crown  but  such  as  would  com- 
mend themselves  to  the  judgment  of  parliament,  is  obtained 
New  ministers  ^Y  ^hc  Operation  of  the  constitutional  rule  which 
responsible  for  rcquires  that,  whenever  a  change  of  ministry  takes 
their  pre-  placc  in  cottsequencc  of  an  act  of  the  crown,  the 

decessors.  incomiug  ministers  shall  be  held  responsible  to 
parliament  for  the  policy  which  occasioned  the  retirement  of 
their  predecessors  in  office.' 

*  JIans.  D.  V.  83,  p.  1004.  See  also  Ld.  Derby,  lb.  v.  123,  p.  1701  ; 
Mr.  Disraeli,  lb,  v.  214,  p.  1943  ;  and  Massey  s  George  III.  v.  3,  p. 
213. 

'  See  Martin's  Pr.  Consort^  v.  i,  p.  no;  and  Prince  Albert's  opinion, 
quoted  by  Lord  Russell,  in  Hans.  D.  v.  165,  p.  44. 

'  Grey,  Pari.  Govt,  189,  n. ;  Hearn,  Govt,  of  Etig.  p.  98 ;  Ld. 
Brougham,  in  Mir.  of  Pari.  1835,  p.  25  ;  and  see  ante,  p.  73.  This 
principle  was  first  recognized  by  Mr.  Pitt  in  1783,  when  he  accepted  office 
upon  the  dismissal  of  the  Portland  administration.  1 

It  was  qualified  by  Mr.  Perceval,  in  1807,  who,  while  admitting  that 
every  act  of  the  crown  must  be  vouched  for  by  a  responsible  minister, 
nevertheless  contended  that,  in  the  interim  between  successive  ministries, 
the  action  of  the  crown  was  necessarily  independent ;  and  that  whatever 
then  took  place  was  beyond  parliamentary  criticism  or  censure  {l/ans.  D.  v. 
246,  p.  253) ;    but  it  was  even  then  emphatically  asserted,  by  the  best 
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Upon  the  resignation  or  dismissal  of  a  ministry,  it  is 
customary  for  tlie  sovereign  to  send  for  the  recog-  Formation  of  a 
nized  leader  of  the  opposition,  or  for  some  other  new  ministry, 
person  of  known  weight  and  influence  in  either  House  of 
Parliament,  who  is  capable  of  leading  successfully  the  political 
party  to  which  he  belongs,  and  to  authorize  him  to  undertake 
the  formation  of  a  new  administration.  It  is  not  essential, 
however,  that  the  person  selected  to  bring  aljout  the  construc- 
tion of  a  new  cabinet  should  be  the  intended  prime  minister. 
It  may  be  diflicult  at  first  to  fix  upon  any  one  suitable  for  this 
oftice  with  whom  a  new  administration  could  be  induced  to 
co-operate.  In  such  circumstances  some  less  prominent 
person  could  be  chosen  to  negotiate  for  the  formation  of  the 
ministry.^ 

We  have  already  seen  that  it  has  of  late  years  become  a 
settled  principle  that  the  political  chiefs  to  wnom  .  . 

the  sovereign  may  confide  the  task  of  forming  a  emFwtvITrert" 
ministry  are  at  liberty  to  select  the  individuals  to  ^iioose  his 
compose  the  same,  and  to  submit  their  names  for 
the  royal  approval.  This  privilege  is  indispensable  to  the 
successful  working  of  our  parliamentary  system,  and,  after  a 
long  struggle,  it  has  been  conceded  to  every  political  party 
which  may,  in  turn,  acquire  the  pre-eminence.'^  It  is  a  con- 
parliamentary  authorities;  "that  there  was  not  a  moment  in  the  king's 
life,  from  his  accession  to  his  demise,  when  there  was  not  a  person  con- 
stitutionally responsible  for  his  actions  ;"  and  this  doctrine  was  distinctly 
affirmed,  in  1835,  when  Sir  R.  Peel  took  office  and  boldly  avowed  his 
constitutional  responsibility  "for  the  dissolution  of  the  nreceding  govern- 
ment,  although  he  had  not  the  ? -^motest  concern  in  it'  (Peel's  J/e/n.  v. 
2,  p.  31). 

'  In  1812,  Lord  Moira  received  a  commission  of  this  kind  from  the 
Prince  Regent,  with  the  understanding  that  he  should  receive  some  inferior 
office,  together  with  a  seat  in  the  cabinet  (see  the  Duke  of  Wellington's 
remarks  on  this  point,  in  Hans.  D.  N.S.  v.  17,  p.  464;  and  in  Well. 
J)esp.  3rd  ser.  v.  3,  pp.  636-642  ;  v.  4,  pp.  3,  17,  22)  ;  and  in  1859,  upon 
the  resignation  of  the  Derby  ministry,  the  queen  charged  Lord  Granville 
to  form  a  ministry,  upon  the  ground  that  "to  make  so  marked  a  distinc- 
tion as  is  implied  in  the  choice  of  one  or  other  as  prime  "minister,  of  two 
statesmen,  so  full  of  years  and  honours  as  Lord  Palmerston  and  Lord  John 
Russell,  would  be  a  very  invidious  and  unwelcome  task."  But  Lord 
Granville  failed  in  his  endeavour  ;  whereupon  her  Majesty  commissioned 
Lord  Palmerston  to  form  a  ministry. 

*  See  Lewis,  Adminis.  p.  96.  Mr.  Canning's  letter  of  1827,  in  Hans. 
D.  N.S.  v.   17,  p.  457  J  Duke  of  Wellington's  letter  of  1828,  in  Peel's 
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stitutional  necessity  that  the  first  minister  of  the  crown  should 
be  able  to  assume  full  personal  responsibility  before  parliament 
for  the  appointment  of  every  member  of  the  administration. 
This  he  can  only  do  when  he  has  been  empowered  to  advise 
the  crown  in  regard  to  the  selection  of  the  persons  who  are 
to  be  associated  with  him  in  the  functions  of  government. 
The  sovereign  has,  indeed,  an  undoubted  right  to  express  his 
wishes  in  favour  of  the  introduction  or  exclusion  of  particular 
persons,  but  by  modern  constitutional  usage  he  has  no 
authoritative  voice  in  the  selection  of  any  one  but  the  prime 
minister.  It  is  true  that,  in  this  as  in  other  matters,  the 
expression  of  a  strong  personal  feeling  on  the  part  of  the 
crown  may  have  great  weight  in  excluding  a  person  from  office, 
or  including  him,  at  least  for  a  time  ;  but  even  this  considera- 
tion must  ultimately  yield  to  a  regard  for  the  public  interests, 
and  the  sovereign  must  be  prepared  to  accept  as  his  advisers 
and  officers  of  state  those  who  have  been  chosen  for  such 
functions  by  the  premier.^  In  like  manner,  in  the  event  of 
a  vacancy  occurring  in  an  administration,  whether 
crown?" ap-^  ^  from  Ordinary  circumstances,  or  as  the  unavoidable 
pointment  of  a   rcsult  of  differences  between  individual  members  of 

new  minister.  .      .        ,  ,  -  .  .     . 

the  same,  it  is  the  duty  of  the  prime  minister  to 
take  the  pleasure  of  the  crown  in  regard  to  the  appointment 


] 


Mem.  V.  I,  p.  II  ;  Sir  R.  Peel,  Evidence,  285,  Com®,  on  Official  Salaries, 
in  1850 ;  and  see  Mill,  /iep.  Govt.  p.  96. 

*  George  III.,  it  is  notorious,  had  such  a  repugnance  to  Mr.  Fox,  that 
for  a  long  time  he  absolutely  refused  co  admit  him  into  the  cabinet 
(Stanhope,  Life  of  Pitt.  v.  4,  p.  170;  Jesse,  Life  of  George  LLI.  v.  3,  p. 
365).  In  1821,  George  IV.  refused  to  allow  the  readmissicn  of  Mr. 
Canning  into  the  cabinet,  after  the  death  of  Queen  Caroline,  although  he 
had  retired  therefrom  a  few  months  previously,  solely  on  account  of  his 
objections  to  taking  part  in  the  proceedings  against  the  queen  (Yonge, 
Life  of  Ld.  Liverpool^  v.  3,  pp.  142-150).  In  1823,  in  deference  to  the 
wishes  of  the  king,  the  claims  of  Mr.  Huskisson  to  a  seat  in  the  cabinet 
were  not  pressed  {^Well.  Desp.  3rd  ser.  v.  2,  pp.  9,  132).  In  1827,  Mr. 
Herries  was  appointed  Chancellor  of  the  Exchequer,  to  please  the  king, 
instead  of  Lord  Palmerston,  who  was  the  nominee  of  the  premier  (Lord 
Goderich).  In  1828,  when  the  Wellington  ministry  was  about  to  be 
formed,  George  IV.  gave  a  carte  blanche  for  the  selection  of  any  persons 
who  had  heretofore  been  in  his  service,  except  Lord  Grey,  whom  he 
objected  to  receive  again  into  the  cabinet  (Peel's  Mem.  v.  i,  p.  12).  In 
1835,  William  IV.  stipulated  that  Lord  Brougham,  who  was  personally 
displeasing  to  his  Majesty,  should  not  be  replaced  in  the  office  of  Lord 
Chancellor  (Howley,  Brit.  Const,  p.  269 ;  Ann.  Reg.  1835,  p.  237). 
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of  some  one  selected  by  himself  to  fill  the  vacant  office.  And, 
as  Lord  Liverpool  ventured  to  assure  George  IV.,  in  a 
memorandum  urging  upon  the  king  the  propriety  of  accepting 
Mr.  Canning  as  a  cabinet  minister,  '*  the  princii)le  of  exclusion 
has  rarely  been  attempted  without  having  the  effect  of  lowering 
the  crown  and  exalting  the  individual  proscribed.^ 

If  difficulties  should  occur  in  the  formation  of  a  ministry,  it 
is  always  competent  for  the  sovereign  to  send  for, 
and  take  the  advice  of,  any  peer  or  privy  councillor  J[|ts  peerro"n 
of  weight  and  experience  in  public  affairs,  whose  ''1*^  formation 
counsel  he  might  consider  would  be  serviceable  to  °  ^ '""""  ^^' 
him  in  the  emergency.^ 

The  sovereign   never  attends  at   meetings   of  the  cabinet 
council.     Previous  to  the  accession  of  the  present 
dynasty  it  was  otherwise ;  and,  so  long  as  it  was  co^uncL  not 
consistent  with  the  practice  of  the  constitution  for  attended  by 
the  monarch  to  take  an  active  and  immediate  part     '^  ^'^^vereign. 
in  the  direction  of  public  affairs,  it  was  fitting  that  no  meeting 
of  the  cabinet  should   be  held  without   his  presence.     But, 

*  Yonge,  Life  of  Ld.  Liverpool^  v.  3,  p.  148. 

'  Thus  George  IL  repeatedly  availed  himself  of  the  advice  of  Sir  Robert 
Walpole,  upon  state  emergencies,  after  the  retirement  of  Walpole  from 
public  life  (Ewald's  Life  of  Walpole^  p.  442).  In  1812,  upon  the  crisis 
arising  out  of  the  assassination  of  Mr.  Perceval,  when  it  became  necessary 
to  reconstruct  the  cabinet  of  which  he  was  the  chief,  the  Prince  Regent 
applied  for  and  acted  upon  the  advic'  of  his  brother,  the  Duke  of  Cumber- 
land (Campbell's  Chanc.  v.  7,  p.  2S0).  In  1827,  during  the  interi:egnunx 
occasioned  by  the  break-up  of  the  Liverpool  Administration,  on  account 
of  the  death  of  the  premier,  and  the  delay  in  the  formation  of  a  new 
ministry  by  Mr.  Canning,  the  Duke  of  Newcastle  used  his  privilege  as 
a  peer  to  obtain  an  audience  of  the  king,  at  which  he  threatened  the  with- 
drawal of  the  support  of  the  Tory  party  from  the  government  if  his  Majesty 
should  select  Mr.  Canning  as  prime  minister  (Stapleton's  Cattnintr^  and 
his  Times,  p.  582).  Upon  the  resignation  of  the  Russell  ministry  in  185 1, 
after  several  ineffectual  attempts  on  the  part  of  various  statesmen  to  form 
a  new  administration,  her  Majesty  sent  for  the  Duke  of  Wellington,  not 
for  the  purpose  of  entrusting  the  making  of  a  cabinet  to  his  hands,  but  in 
order  that  she  might  take  counsel  from  him  in  regard  to  the  existing  state 
of  affairs,  determining  also  "  to  pause  awhile  before  she  again  commenced 
the  task  of  forming  an  administration"  (I/ans.  D.  v.  114,  pp.  1033, 
1075).  Again,  in  1852,  upon  the  resignation  of  the  Derby  ministry,  and 
in  1855,  after  the  resignation  of  Lord  Aberdeen,  her  Majesty  sent  for  the 
Marquis  of  Lansdowne  for  a  similar  purpose  Ub.  v.  123,  p.  1702  ; 
Martin's  Pr.  Consort,  v.  3,  p.  205).  [But  compare  the  account  of  this  last 
transaction  in  the  Life  of  Lord  J.  Russell,  vol.  ii.  p.  160. — Editor  J\ 
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under  the  existing  system  of  government,  through  responsible 
ministers,  it  is  obvious  that  in  order  to  enable  the  cabinet  to 
arrive  at  impartial  conclusions  upon  any  matter,  it  is  necessary 
that  their  deliberations  should  be  private  and  confidential. 

The  proper  medium  of  communication  between  the  sovereign 
The  sovereign  ^"^  ^^^  administration  collectively  is  the  prime 
and  the  prime  minister;  not  merely  on  account  of  his  position  as 
minister.  j^^^^  ^^  ^-^^  govemmeut,  but  especially  because  he 

is  the  minister  who  has  been  personally  selected  by  the  sovereign 
as  the  one  in  whom  the  crown  imposes  its  entire  confidence. 
He  is  bound  to  keep  the  sovereign  duly  informed  of  all  political 
events  of  importance,  including  the  decisions  of  Parliament 
upon  matters  of  public  concern.  Formal  decisions  of  the 
cabinet  upon  questions  of  public  policy  are  also  submitted  to 
the  sovereign  by  the  prime  minister,  upon  whom  it  devolves  to 
take  the  royal  pleasure  thereupon.  Subordinate  ministers, 
however,  have  the  right  of  access  to  the  sovereign  and  of 
direct  communication  with  him,  upon  departmental  business. 

The  mode  in  which  ministers  address  the  sovereign  in 
Etiquette  in  epistolary  commuuicatious  is  peculiar.  It  is  the 
writing  to  the  established  etiquette  for  the  minister  to  use  the 
sovereign.  third  person,  and  to  address  his  sovereign  in 
the  second.^  When  or  by  whom  this  epistolary  form  was 
introduced  is  unknown.  Mr.  Grenville's  letters  to  George 
III.,  in  1765,  are  in  the  ordinary  form.^  But,  twenty  years 
later,  we  find  Mr.  I^'ox  employing  the  phraseology  which  is 
now  in  use  :  *'  Mr.  Fox  has  the  honour  of  transmitting  to  your 
Majesty  the  minute  of  the  cabinet  council  assembled  this 
morning  at  Lord  Rockingham's,  i^lh  May,  1782."^ 

When  it  is  necessary  to  obtain  the  royal  sign-manual  to  any 
Royal  sign-  important  document,  the  various  secretaries  and 
manual.  other  miuistcrs  of  state  who  may  require  it,  in 

their  respective  departments,  should  make  personal  application 
for  the  same.  But,  if  the  paper  to  be  signed  be  of  an  ordi- 
nary and  unimportant  character,  it  may  be  transmitted  to  the 
sovereign  in  a  departmental  despatch-box.*     It  is  the  duty  of 

*  Corrcsp.  William  IV.  7vith  Earl  Grey^  v.  i,  pp.  xiii.,  390  ;  Lewis, 
Adminis.  p.  34,  n. 

2  Grenville  Papers,  v.  3,  pp.  4-15. 

'  Russell's  Fox,  v.  i,  p.  351  ;  Stanhope's  Pitt,  v.  4,  Appx.  pp.  i.  «., 
xiii. 

*  Ham.  D.  v.  165,  p.  841. 
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the  Lord  Chancellor  to  attend  upon  the  sovereign  in  order  to 
obtain  the  sign-manual  for  the  sanction  of  bills  that  have 
passed  the  two  Houses  of  Parliament.^ 

If  at  any  time  the  sovereign  should  be  unable,  through  physical 
infirmity,  to  append  the  royal  sign-manual  to  the  j^  ,  ■^, 
multifarious  papers  which  require  his  signature,  the  maiuiai,  when 
intervention  of  Parliament  must  be  invoked  to  give  '^"p^"'*-'^  '^"''• 
legal  effect  to  the  arrangements  necessary  in  the  circumstances. '■^ 
In  the  last  year  of  the  reign  of  George  IV.,  an  Act  was  passed 
authorizing  his  Majesty  to  appoint  one  or  more  persons  to 
affix  the  royal  signature  to  papers,  by  means  of  a  stamp,  the 
state  of  the  king's  health  being  such  as  to  render  it  painful  and 
inconvenient  for  him  to  sign  his  own  name.^  And  in  1862, 
with  a  view  to  relieve  her  Majesty  from  the  excessive  labour  of 
signing  every  separate  commission  for  officers  of  the  army, 
marines,  etc.,  after  having  already  signed  a  "submission 
paper  "  authorizing  the  issue  of  such  commission,  an  Act  was 
passed  empowering  the  queen  in  council  to  direct  that  the 
said  commissions  may  be  signed  by  the  commander-in-chief 
and  a  secretary  of  state,  and  to  dispense  with  the  necessity  for 
the  royal  signature  being  appended  thereto.*  The  urgency 
for  this  relief  will  be  apparent  when  it  is  stated  that  in  1862 
her  Majesty  was  signing  commissions  of  1858 ;  and  that,  up  to 
the  time  when  an  order  in  council  was  issued  to  permit  the 
commander-in-chief  and  the  secretary  of  state  to  sign  on  her 
behalf,  there  were  15,931  commissions  remaining  unsigned. 
These  arrears  were  soon  cleared  off;  but  the  queen  still  under- 
took to  sign  first  commissions,  and  these  had  so  accumulated, 
that,  up  to  June  i,  1865,  there  were  4800  first  commissions 
awaiting  her  signature.  But  arrangements  were  then  made  to 
prevent  the  recurrence  of  such  delays.^ 

If  circumstances  should  occur  at  any  time  that  would  render 
the  personal  exercise  of  the  royal  functions  inconvenient  or 

*  Campbell's  Chanc.  v.  7,  pp.  157-159.  ' 
'  See  Clode,  Mtl.  Forces,  v.  2,  p.  440. 

'  II  George  IV.  &  i  William  IV.  c.  23  ;  and  see  Weii.  Cesp.  Civil  S. 
V.  7,  pp.  9,  60-67. 

*  25  Vict.  c.  4.    See  the  debates  on  this  Bill,  in  Hans.  D.  v.  165,  and 
Ih.  V.  176,  p.  2020. 

*  Rep.  Com'.  Fub.  Accounts^  Com.  Pap.  1865,  v.  10 ;  Evid.  2063-2065, 
21 18-2127  ;  Ham.  D.  v.  180,  p.  973. 


%\ 


I 


V\ 

i 


\. 


'^1 


ii8 


PARLIAMENTARY   GOVERNMENT. 


Delegation  of 
royal  func- 
tiuiis. 

Absence  of 
sovtreJKn  from 
the  realm. 


impossible,  the  powers  of  the  crown  may  be  temporarily 
delegated  to  commissioners  or  other  substitutes. 
The  most  general  delegation  by  the  crown  of  its 
political  power  has  been  that  which  has  taken 
place  from  time  to  time  in  the  appointment,  by 
the  sovereign,  of  Lords  Justices  and  Guardians 
for  the  administration  of  the  government  during 
the  absence  of  the  sovereign  from  the  realm.  The  powers 
granted  to  such  persons  have  usually  included  every  possible 
exercise  of  the  royal  authority,  except  that  of  assenting  to  bills 
in  parliament,  and  of  granting  peerages.  But  it  has  been 
customary  to  accompany  the  commission  by  instructions,  re- 
quiring the  commissioners  not  to  exercise  certain  of  the 
powers  granted  (particularly  those  for  the  pardon  of  offenders 
and  the  dissolution  of  parliament)  without  special  signification 
of  the  royal  pleasure. 

During  the  long  reign  of  George  III.  the  sovereign  was 
never  absent  from  England ;  and  his  son  and  successor, 
George  IV.,  went  abroad  once  only,  in  the  year  1821,  when 
Lords  Justices  were  appointed  by  his  Majesty  in  council. 
After  the  accession  of  the  present  queen,  her  Majesty,  in  the 
year  1843,  P^-i^  ^  short  visit  to  the  King  of  the  French  at  the 
Chateau  d'Eu;  and  again,  in  1845,  visited  Germany.  Upon 
both  these  occasions,  the  opinion  of  the  law-officers  of  the 
crown  was  taken,  as  to  whether  there  was  any  legal  necessity 
for  the  issue  of  a  commission  appointing  Lords  Justices  during 
her  Majesty's  absence.  Each  time  the  law-officers  were  clearly 
of  opinion  that  it  was  unnecessary.  The  question  then 
resolved  itself  into  one  of  expediency ;  and,  considering  the 
great  facilities  for  speedy  communication  afforded  by  the 
genera'  'ntroduction  of  the  railway  system,  and  the  circum- 
stance, that  her  Majesty  would  necessarily  be  accompanied  by 
a  responsible  minister  of  the  crown,  and  could  therefore  per- 
form any  royal  act  required  of  her  with  as  much  validity  and 
effect  on  the  continent  of  Europe  as  if  it  were  done  in  her  own 
dominions,  the  ministiy  decided  that  it  was  quite  unnecessary 
to  advise  the  appointment  of  Lords  Justices,  "  really  for  no 
practical  pui'pose."  ^  Royal  visits  abroad  have  since  been  of 
no  infrequent  occurrence ;  and,  as  no  appointment  of  Lords 

*  Ld.  Chanc.  Lyndhurst,  in  Ha^is.  D.  v.  82,  p.   1514;  Mr.  Disraeli, 
Jb.  V.  228,  pp.  7CX),  882. 
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Justices  has  taken   place  upon  such  occasions,  the 
may  be  considered  to  have  fallen  into  desuetude.^ 

It  is  essential  to  the  due  execution  of  any  powers  by  delega- 
tion from   the    crown,  that    a   special   authority, 
under  the  royal  sign -manual,  should  be  issued  for  in'aUyancc""*' 
the  purpose.     But,  in  1788,  a  difficulty  presented  ijj-'^i'^^^'l'j'jf, 
itself  on  this  score,  arising  out  of  the  melancholy 
condition  of  George  III.,  who  was  first  attacked  by  insanit 
that  time. 

The  mental  disorder  which  afflicted  the  king  was  of  such  , 
serious  character,  that  it  rendered  it  imperative  upon  parlia- 
ment to  take  immediate  steps  to  supply  the  defect  in  the  royal 
authority  for  so  long  a  period  as  the  king's  illness  might  con- 
tinue. Parliament  then  stood  prorogued  for  a  particular  day, 
ui)on  which,  in  ordinary  circumstances,  it  is  probable  that  't 
would  not  have  assembled.  But,  taking  advantage  of  the 
authority  of  the  royal  proclamation,  ministers  determined  to 
meet  parliament  without  further  delay,  and  deliberate  upon  the 
posture  of  affairs.  After  full  inquiries  had  been  instituted,  by 
both  Houses,  into  the  state  of  his  Majesty's  health,  they  agreed 
to  a  resolution,  that  it  was  the  right  and  duty  of  the  Lords  and 
Commons  assembled  in  parliament  to  provide  for  the  exercise 
of  the  royal  authority,  in  such  a  manner  as  the  exigency  of  the 
case  might  appear  to  require.  It  was  then  resolved  by  both 
Houses,  that  it  was  expedient  and  necessary  that  letters-patent 
for  opening  parliament  should  pass  under  the  Great  Seal.  This 
was  done  accordingly ;  and,  so  far  as  was  possible,  in  these 
painful  and  unprecedented  circumstances,  the  usual  forms  for 
the  opening  of  parliament  were  adhered  to,  notwithstanding 
the  incapacity  of  the  sovereign.^  But,  in  the  proceedings  had 
upon  this  occasion,  the  two  leading  statesmen,  Pitt  and  Fox, 
with  their  respective  followers,  were  at  issue.  A  succinct 
account  of  this  memorable  controversy  will  be  found  in  May's 
Constitutional  History. ^^  ^  It  will  suffice  here  to  state  the 
general  results  arrived  at,  so  far  as  they  establish  an  important 
point  of  constitutional  law. 

It  was  argued  by  Mr.  Pitt,  who  was  then  prime  minister, 
that  in  conformity  with  the  principles  estabhshed  by  the  revo- 

*  Campbell's  Chanc.  v.  4,  p.  125,  n.  '     ■ 
'  Pari.  Hist.  v.  27,  p.  653,  et  scq. 

•  Vol.  i.  pp.  146-162.     bee  also  Lewis,  Advihiis.  p.  112. 


m 


■,  i'i 


I' 

it 


;  \ 


iri 


120 


PARLIAMENTARY   GOVERNMENT. 


lulion  of  1688,  and  by  the  Bill  of  Rights,  the  Lords  and 
Parliament  to  Commons  represented  the  whole  estates  of  the 
supply  defi-  people,  and  were,  therefore,  legally  as  well  as  con- 
kingiy  office  stitutionally,  empowered  to  supply  any  deficiency 
v^hen  required.  ^^  ^^XQ  kingly  officc,  whcnsocver  that  should  arise  ; 
that  this  assumption  of  power  was  not  incompatible  with  the 
principle  of  an  hereditary  monarchy,  but  was  essential  as  a 
safeguard  of  the  throne  itself  against  encroachment  from  any 
quarter.  Having  succeeded  in  obtaining  the  concurrence  of 
Parliament  to  these  conclusions,  Mr.  Pitt  admitted  that,  as  a 
matter  of  discretion,  the  Prince  of  Wales  ought  to  be  called 
upon  to  assume  the  regency,  with  all  necessaiy  authority,  un- 
restrained by  any  permanent  council,  and  with  a  free  choice 
of  his  political  servants.  But  he  contended  that  any  power 
which  was  not  essential,  and  which  might  be  employed  to 
embarrass  the  exercise  of  the  king's  authority,  in  the  event  of 
his  recovery,  should  be  withheld.  This  was  strenuously 
opposed  by  Fox,  who  maintained  that  the  regent  ought  to 
possess  the  full  authority  and  prerogatives  of  the  crown,  with- 
out any  diminution.  Parliament,  however,  agreed  to  the  views 
propounded  by  Mr.  Pitt,  and  the  Prince  of  Wales  consented 
to  accept  the  regency  upon  these  terms.  The  proposed 
restrictions  upon  the  exercise  of  the  regal  authority  by  the 
prince  were  defined  and  embodied  in  a  bill,  which  it  was 
intended  should  be  passed  by  both  Houses,  and  receive  the 
royal  assent  "by  a  commission  to  be  ordered  by  the  two 
Houses  of  Parliament,  in  the  king's  n,ame."  The  bill  actually 
passed  the  Commons;  but,  during  its  progress  through  the 
Lords,  the  king's  convalescence  was  announced,  and  the  bill 
was  dropped. 

In  1 80 1  the  king  was  threatened  with  a  return  of  insanity, 
and  the  premier,  Mr.  Addington,  had  determined  to  follow  the 
precedent  established  in  1788,  when,  happily,  the  king's 
recovery  rendered  any  such  proceedings  unnecessary.^  But  in 
Return  of  the  1810  the  kiug's  malady  again  showed  itself,  this 
kings  malady,  ti^ie  destined  to  remain,  and  to  terminate  only 
with  his  life.  Mr.  Spencer  Perceval  was  prime  minister  at  this 
juncture,  and  he  decid-ed  to  adhere  strictly  to  the  precedent 
afforded  by  the  proceedings  in  1788,  in  every  essential  par- 

*  Fdlew*s  Lt/e  o/Siu';uoui/i,  v.  i,  p.  347. 
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ticular.^ The  ministerial  plan  was  warmly  opposed  in  parlia- 
ment, but  was  carried  without  alteration.  The  opposition  did 
not  then  maintain  that  the  Prince  of  Wales,  as  heir-apparent, 
succeeded  of  right  to  the  regency  during  the  king's  incapacity. 
Mr.  Lamb  (afterwards  Lord  Melbourne) — upon  the  resolution 
that  certain  restrictions  should  be  imposed  upon  the  regent — 
moved  an  amendment,  "  That  the  entire  royal  power  should 
be  conferred  upon  him,  without  any  restrictions."  This 
amendment  was  negatived,  by  a  majority  of  224  to  200.  Lord 
Brougham  remarks  upon  these  two  precedents  that  they  "  have 
now  settled  the  constitutional  law  and  practice  in  this  im- 
portant particular."  ^ 

The  pre-eminence  of  the  king,  by  virtue  of  his  prerogative, 
is  such  that  he  cannot  be  sued  in  any  court,  either  civilly  or 
criminally.  Nevertheless,  the  law  has  provided  a  remedy  for 
injuries  proceeding  from  the  crown  which  affect  the  rights  of 
property ;  as  where  it  is  alleged  that  the  crown  is  in  wrongful 
possession  of  real  or  personal  property  to  which  the  subject 
has  a  legal  title,  or  of  money  which  is  due  to  the  subject  fiom 
the  crown — either  by  way  of  debt  or  damages  on  breach  of 
contract — and  where  there  is  an  absence  of  an  appropriate 
compulsory  remedy  against  the  crown.**  It  cannot  be  presumed 
that  the  crown  would  knowingly  be  a  party  to  the  injury  of  a 
subject,  yet  it  might  commit  injustice  by  misinformation  or 
inadvertency,  through  the  medium  of  some  responsible  agent. 
It  is  therefore  titting  that  the  subject  should  be  authorized  to 
represent  to  the  sovereign,  in  a  respectful  manner,  the  nature 
of  the  alleged  grievance,  in  order  to  enable  a  remedy  to  be 
applied.  This  remedy  is  by  means  of  a  Petition  Petition  of 
of  Right,  a  mode  of  procedure  the  origin  of  which  J^'g^t. 
has  been  traced  back  to  the  reign  of  Edward  I.,  if  not  to 
Magna  Carta  itself,* 

*  Lewis,  Adminis.  p.  325  ;  Walpole,  Life  of  Perceval^  v.  2,  chs.  v. 
and  vi. 

'  Sketches  of  Statesmen^  v.  i,  p.  176. 

*  Att.-Gen.  Palmer,  Hans.  D.  y.  176,  p.  2120;  Thomas  v.  The  Queen, 
Z.  T.  Kep.  N.S.  V.  31,  p.  439. 

*  Inquiry  as  to  Petitions  oj  Rights  by  A.  Cutbill  (London,  1874) ;  and 
a  treatise  (privately  printeil)  by  Mr.  Archibald,  in  the  form  of  a  letter 
addresocd  to  Ch.  Justice  Bovill ;  Broom,  Const.  Law,  pp.  241,  726  (/•)  ; 
Cox,  Eng.  Govt.  p.  4^6.  For  the  present  procedure  see  Scott  v.  '1  lie 
Queen,  in  Fost.  and  Fin.  Nisi  Prius  Casc-s,  v.  2,  p.  634  ;  and  L.  T.  v. 
54,  p.  109  ;  Day,  Common  Law  Practice. 


n 


Hi 


122 


PARLIAMENTARY   GOVERNMENT. 


I; 


i 


]\ 


The  law  in  regard  to  Petitions  of  Right  was  amended  and 
Petitions  of  simplified  in  i860,  by  the  Act  23  &  24  Vict.  c. 
Right.  2^  J    which  was  extended  to  Ireland  in  1873  by 

the  Act  36  &  37  Vict.  c.  69.  The  object  of  this  Act  is  to 
assimilate  the  procedure  upon  such  petitions  as  much  as 
possible  to  that  which  is  adopted  in  cases  between  subject  and 
subject,  and  to  permit  Petitions  of  Right  to  be  entertained  by 
any  of  the  superior  courts  of  law  or  equity  at  Westminster.  It 
provides  that  any  such  petition  shall  be  left  with  the  secretary 
of  state  for  the  home  department,  in  order  that  the  same  may 
be  submitted  for  her  Majesty's  consideration.  If  she  think  fit, 
the  queen  will  grant  her  fiat  that  right  be  done,  when  the 
merits  of  the  suit  will  be  investigated  by  the  proper  court,  and 
judgment  given  according  to  law.^ 

It  is  a  mistake  to  suppose  that,  whenever  a  Petition  of  Right 
is  presented,  the  sovereign  should  be  advised  to  write  upon  it 
soi/  droit  fait ^  whatever  may  be  its  prayer,  leaving  it  to  the 
courts  to  decide  whether  it  contains  any  grounds  for  relief. 
By  the  law  and  constitution  of  England  a  suit  cannot  be  main- 
tained against  the  sovereign,  without  the  express  consent  of 
the  crown.  That  consent  cannot  properly  be  withheld  when 
sufficient  foundation  or  prima  facie  groundwork  for  the  claim 
put  forth  has,  in  the  statement  of  facts  on  behalf  of  the  peti- 
tioner, been  adduced ;  '^  but  it  ought  to  be  withheld,  by  advice 
of  the  attorney-general,  where  it  is  clear  that  no  relief  can  be 
afforded.  The  attorney-general  is  answerable  to  parliament 
for  the  advice  he  may  give  as  to  the  granting  or  withholdin'_r  of 
a  Petition  of  Right,  in  like  manner  os  he  would  be  in  respect 
to  the  granting  of  a  writ  of  error,  or  a  nolle  prosequi? 

It  has  been  already  stated,  as  a  constitutional  principle,  that 
Personaiim-  ^^^^  pcrsonal  actions  of  the  sovereign,  not  being 
inunity  of  tiie  acts  of  'government,  are  not  under  the  cognizance 
sovereign.         ^^  j^^  ^  ^^^  ^j^^^.  ^^  ^^  individual  he  is  independent 

of,  and  not  amenable  to,  any  earthly  power  or  jurisdiction. 
Some  further  remarks  on  this  point  may  be  appropriate.     The 

'  See  a  return  of  all  Petitions  of  Right  on  which  her  Majesty's  fiat  has 
issued  under  the  Act  23  &  24  Vic.  from  i860  to  1876,  with  the  result  in 
each  case,  Com.  Papers^  1876,  v.  61,  p.  267. 

*  Broom's  Leg.  Max.  p.  61,  n. 

^  Campbell's  Chanc.  v.  7,  p.  408,  n.  ;  and  cf.  I/ans.  D.  v.  172,  p. 
1 1 74;  and  Tobin  v.  The  Queen,  16  C.B.  Rep.  N.S.  p.  368. 
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best  authorities  have  declared  that  there  is  no  legal  remedy 
obtainable    by   the   subject  for   personal   acts   of  sovereign  in 
tyranny    and    oppression    on    the    part     of    the  his  personal 
sovereign  which  have  not  been  mstigated  by  bad  ainenabie  10 
advisers,  but  have  proceeded  from   the  personal  authority. 
misconduct  of  the  monarch  himself     Should  any  such  cases 
occur,  so  far  as  the  ordinary  course  of  law  is  concerned,  they 
would  be  covered  by  the  maxim  which  forbids  the  imputation 
of  wrong  to  the  sovereign,^  and  the  erring  prince  must  be  left 
to  the  rebukes  of  his  own  conscience,  and  to  his  personal 
accountability   to   God   alone.      No   decisions   in   regard   to 
common  criminal  offences  committed  by  any  English  king  are 
to  be  found  in  the  books ;  the  jurists  contending  that  the  case 
of  a  sovereign  being  guilty  of  a  common  crime  must  be  treated 
as  the  laws  of  Solon  treated  parricide, — it  must  be  considered 
an  impossibility.^     It  was  truly   observed   by   Locke,    in  his 
essay  on  Governmejit^  that  the  inconveniency  of  some  par- 
ticular mischiefs  that  may  happen  sometimes,  when  a  heady 
prince  comes  to  the  throne,  are  well  recompensed  by  the  peace 
and  public  security  which  result  from  the  person  of  the  chief 
magistrate  being  set  out  of  reach  of  danger.^ 

It  would  be  unparliamentary  to  put  questions  to  ministers  of 
the  crown,  in  either  House,  in  regard  to  any  per- 

,         .    '  .     .  ^   o  •  f  Personal  acts 

sonal  acts  or  opmions  01  the  sovereign,  or  ot  any  and  opinions 
of  the  royal  family,  for  which  ministers  are  not  of  sovereign 

.,,■'..         v  •« «-       >^  1      1  1-1  ^'"1  royal 

responsible.*     In  187 1,  Mr.  Gladstone  replied  to  a  family  not 
question  of  this  kind,  under  protest,  and  in  order  paHiamelu.^^ 
to  disabuse  the  public  mind  of  an  erroneous  im- 
pression.^    And  it  is  contrary  to  the  usages  of  parliament  to 
address  the  crown  upon  matters  which  have  not  been  made 
matters  of  compact  between  the  sovereign  and  parliament.'* 

Questions  relating  to  the  discharge  of  public  duties  by  the 
sovereign  are  not  irregular,  but  they  must  be  couched  in 
respectful  and  parliamentary  language.^ 

'  Broom's  Zf-^^^  Max.  p.  63.  *  Fischel,  Eng.  Const,  p.  123. 

'  Book  2,  section  205  ;  and  see  Cox,  Eng.  Liovt.  pp.  408-416. 

*  Mir.  of  Pari.  1841,  pp.  60,  78  ;  and  see  Yonge,  Life  of  Ld.  Livet- 
fool,  V.  2,  pp.  4,  5,  230-234;  Hafis.  D.  V.  217,  pp.  1187,  1446;  lb.  v. 
228,  p.  1495.  *  lb.  V.  204,  p.  866. 

"  Mr.  Gladstone,  Hans.  D.  v.  206,  p.   323 ;  and  see  similar  precedents 
in  Com.  Papers^  1868-9,  v.  35,  p.  959. 

'  Bans.  D.  v.  192,  p.  711. 
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The  curious  question,  whether  the  sovereign  is  examinable 
The  sovereign  ^^  ^  witness,  was  raiscd  in  1818,  in  the  Berkeley 
as  a  witness,  peerage  case,  in  reference  to  the  Prince  Regent. 
The  crown  lawyers  were  unanimous  in  their  opinion  that  the 
reigning  monarch  could  not,  by  any  mode,  give  evidence  as  a 
witness  in  a  civil  suit.^  On  the  other  hand,  it  has  been  asserted 
by  Lord  Campbell,  "  that  the  sovereign,  if  so  pleased,  might  be 
examined  as  a  witness  in  any  case,  civil  or  criminal,  but  that 
he  must  be  sworn;  although  there  would  be  no  temporal 
sanction  to  the  oath,"  inasmuch  as  he  is  the  fountain  of  justice, 
and  no  wrong  may  be  imputed  to  him.^ 

The  "civil  list"  which  is  granted  by  parliament  for  the  sup- 
„     , .  port  of  the  royal  household,  and   for  the  main- 

Royal  income,     f  r.'j--^         r^i  --r-ij 

tenance  of  tne  dignity  of  the  crown  in  England, 
has,  ever  since  the  accession  of  George  III.,  been  given  in 
exchange  for  the  hereditary  revenues  of  the  crown,  which  are 
all  surrendered  to  parliament.^  The  civil  list  is  settled  anew 
upon  the  accession  of  every  sovereign,  and  was  fixed,  in  the 
case  of  Queen  Victoria,  at  £3^5^°'^'^  P^""  annum.*  But  more 
than  one-third  of  this  amount  is  allotted,  by  Act  of  Parliament, 
to  defray  salaries  and  superannuation  allowances  of  the  royal 
establishment.  I'he  sole  remaining  portions  of  the  ancient 
estates  of  the  crown  which  continue  under  the  exclusive  control 
of  the  royal  family,  are  the  Duchies  of  Lancaster 
and  Cornwall.  The  former  is  a  peculium  of  the 
queen,  although  the  chancellorship  of  the  duchy  is  considered 
as  a  political  office.  Parliament  is  annually  informed  of  the 
revenues  of  the  duchy,  though  the  nett  receipts  are  paid  into 
the  queen's  privy  purse. 

The  Duchy  of  Cornwall  is  the  independent  inheritance  of 
the  Prince  of  Wales,  as  heir-apparent,  and  only  becomes  the 
property  of  the  crown  when  there  is  no  heir-apparent  of  the 
throne.*     Without  denying  the  abstract  right  of  parliament  to 

*  See  the  opinion,  in  Yonge's  Lt/e  of  Ld.  Liverpool^  v.  2,  pp.  369-375. 
'  Lives  of  ihe  Chancellors^  v.  2,  p.  527. 

'  [The  whole  of  the  hereditary  revenues  of  the  crown  were  not  sur- 
rendered till  the  reign  of  William  IV.  The  revenues  which  the  crown 
derives  from  the  Duchy  of  Lancaster  have  never  yet  been  surrendered. — 
J£ditor.\ 

*  See  May,  Const.  Hist.  c.  iv. 

'  See  the  Craivn  Lands,  by  J.  W.  Lyndon  (London,  1871).  As  to  the 
distinction  between  lands  which  have  been  assigned  by  the  state  far  the 
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interfere  with  the  disposal  of  the  income  arising  from  these 
royal  duchies,  it  is  not  customary  for  the  House  of  Commons 
to  enter  upon  such  inquiries.^ 

There  are  some  other  branches  of  the  royal  prerogative 
which  may  fitly  engage  our  attention  in  the  present  Prerogative  in 
chapter.  They  will  naturally  admit  of  the  follow-  relation  to 
ing  classification  :  i.  The  right  of  declaring  war  ^"'■''^"  ^''''^''^ 
and  making  peace.  2.  Intercourse  with  foreign  powers.  3. 
The  right  of  making  treaties.  4.  Interference  in  the  internal 
concerns  of  foreign  nations.  Under  each  head  the  constitu- 
tional limits  of  parliamentary  interference  with  the  prerogative 
in  question  will  be  briefly  stated. 

I.  The  Constitution  has  vested  the  right  of  declaring  war 
and   making  peace   exclusively  in  the   crown,  to 
be   exercised  according  to  the  discretion  of  the     '^  '°  ^^ 


sovereign,    as 


daring  war 

he    may    judi-e    the   honour  and  ^"^  making 


interests  of  the  nation  to  require.  But  this,  like  all  ^^^''^' 
other  prerogatives,  must  be  exercised  by  the  advice  and  upon 
the  responsibility  of  ministers,  who  are  accountable  to  parlia- 
ment, and  are  liable  to  parliamentary  censure  or  impeachment 
for  the  improper  commencement,  conduct,  or  conclusion  of  a 
war.^ 

The  previous  consent  of  parliament,  either  to  the  commence- 
ment of  a  war  or  the  conclusion  of  a  peace,  is  not  formally 
required  by  the  Constitution.  The  necessity  for  obtaining 
adequate  supplies  for  the  prosecution  of  a  contest  with  any 
foreign  power,  and  the  control  possessed  by  parliament  over 
the  army  and  navy  by  means  of  the  annual  Mutiny  Acts, 
coupled  with  the  existence  of  ministerial  responsibility,  consti- 
tute a  sufficiently  powerful  check  against  the  improper  use  of 
this  prerogative.     Nevertheless,  if  the  hostilities  about  to  be 


maintenance  of  the  honour  and  dignity  of  the  crown  and  estates  which 
belong  to  the  reigning  sovereign,  for  the  time  being,  as  a  private  person, 
see  Smith's  Pari.  Retnb.  1862,  p.  104.  And  see  a  discussion  upon  a  bill 
to  grant  to  her  Majesty  the  enjoyment  of  Claremont  House  during  her  life 
or  pleasure,  Hans.  D.  v.  182,  pp.  960-965,  1075  ;  Ih.  v.  183,  pp.  423, 
921  ;  and  Act  29  S:  30  Vic.  c.  62,  sec.  30;  Com.  Papers^  1874,  v.  35. 
For  a  history  of  all  the  ancient  crown  revenues,  see  Com.  Pap.  1868-9,  v- 

35»  PP-  915-961. 

'  Hans.  D.  v.  206,  p.  323  ;  v.  210,  pp.  284-299. 

'  Cox,   Inst.   Eng.    Govt.    596;    liowyer,    Const.    Law^    160;    and  see 
Amos,  Fifty  Years  of  the  Eng.  Const,  p.  370. 
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entered  into  are  likely  to  involve  serious  consequences,  it 
would  be  the  duty  of  ministers,  before  engaging 
therein,  to  summon  parliament,  to  communicate 
to  it  the  reasons  for  resorting  to  arms,  and  to 
ask  for  its  advice  and  co-operation  in  carrying  on 
the  war.^  If  parliament  be  in  session  at  the  time,  it  is  customary 
for  a  royal  message  to  be  sent  down,  announcing  the  com- 
mencement of  hostilities ;  but  this  form  has  not  been  invari- 
ably observed.^ 

The  crown,  in  communicating  to  parliament  the  breaking 
out  of  hostilities,  the  existence  of  a  state  of  war,  or 
the  commencement  of  negotiations  for  peace,** 
thereby  invites  an  expression  of  opinion  upon  the 
same.  The  advice  tendered  by  parliament  may  be 
unfavourable  to  the  policy  of  ministers,  and  its  indispensable 
assistance  withheld.  Thus,  the  American  war  was  brought  to 
a  close,  against  the  will  of  the  king,  by  the  interposition  of  the 
House  of  Commons.* 

In  1 79 1,  Mr.  Pitt  was  obliged  to  abandon  an  intended  war 

*  Micaulay,  in  //ans.  D.  v.  84,  p.  889  ;  Palmerston,  lb.  v.  144,  p.  168, 
and  146,  p.  1638  ;  Lord  Grey,  //;.  v.  144,  pp.  72,  2475  '■>  Dis^raeli,  Ih. 
V.  210,  p.  89.  For  precedents  of  parliamentary  interference  in  questions 
of  war  and  peace,  see  May,  Const.  Hist.  v.  i,  p.  458  ;  Smith's  Pari. 
Rememb.  1859,  p.  95  ;  i860,  p.  I. 

*  Com.  Jour.  Feb.  ii,  1793;  May  22,  1815  ;  March  27,  1854.  No 
message  was  sent  upon  the  commencement  of  the  China  War ;  see  Mir.  of 
Pari.  1840,  p.  2584.  As  regards  the  Persian  War,  see  Pari.  D.  v.  146, 
p.  1577.  And  as  to  wars  in  India,  lb.  15 1,  p.  1002,  etc.  A  debate  arose 
in  the  House  of  Commons  in  1867  {hans.  D.  v.  190,  p.  178),  upon 
the  question  whether  the  conduct  of  the  government  in  prosecuting  the 
expedition  for  the  forcible  release  of  certain  British  subjects  imprisoned  in 
Abyssinia,  without  immediate  appeal  to  Parliament,  was  constitutional. 
The  54th  Clause  of  tiie  Indian  Government  Act,  21  &  22  Vict.  §  106, 
expressly  directs  that — when  any  order  to  commence  hostilities  is  sent  to 
India  the  fact  shall  be  communicated  to  parliament  within  three  months, 
if  parliament  be  sitting,  or  within  one  month  after  its  next  meeting.  The 
China  war  (1857-1860)  was  "begun  and  finished  without  the  servants  of 
the  crown  thinking  fit  to  ask  for  a  direct  approval  of  their  policy  by  parlia- 
ment," although  resolutions  condemnatory  of  the  war  were  proposed  in  both 
houses  and  carried  in  the  House  of  Commons  {Hans.  D.  v.  161,  p.  546). 

^  Com.  /our.  Dec.  8,  1795,  Oct.  29,  1801,  Jan.  31,  1856. 

*  On  March  4,  1782,  tlie  House  resolved,  that  "all  those  who  should 
advise  the  continuance  of  the  American  war  were  to  be  considered  as 
enemies  to  the  king  and  country."  This  brought  the  war  to  an  end, 
despite  the  wishes  and  intentions  ol  George  III.  (May,  Const.  Hist.  v.  i, 
p.  458). 
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with  Russia,  which  he  deemed  essential  to  the  preservation  of 
the  balance  of  power  in  Europe,  in  deference  to  the  adverse 
opinion  of  the  House  of  Commons,  expressed  indirectly  but 
unmistakably,  after  a  royal  message  on  the  subject  had  been 
transmitted  to  parliament ;  ^  and  in  1857,  the  House  of  Com- 
mons condemned  the  policy  of  the  v/ar  with  China.  This 
occasioned  a  dissolution  of  parliament,  which  resulted  in  favour 
of  ministers. 

But  if  the  government,  on  their  own  responsibility,  and  with 
a  knowledge  of  the  international  relations  of  the  parliament  is 
kingdom,  which  it  would  have  been  impolitic  to  bound  to  sus- 
have   fully   disclosed    to   parliament    beforehand,  in'a  fo'relila^" 
should  have  found  it  necessary,  in  defence  of  the  ^^'"• 
honour  or  the  interests  of  the  state,  to  engage  in  a  foreign  war, 
it  becomes  the  duty  of  parliament,  in  the  first  instance,  to  afford 
the  crown  an  adequate  support.    Thus,  Mr.  Disraeli,  the  leader 
of  the  opposition,  upon  the  declaration  of  war  with  Russia,  in 
1854,  said,  "  If  her  Majesty  sends  a  message  to  parliament, 
and  informs  us  that  she  has  found  it  necessary  to  engage  in 
war,  I  hold  that  it  is  not  an  occasion  when  we  are  to  enter  mto 
the  policy  or  impolicy  of  the  advice  by  which  her  Majesty  has 
been  guided.    It  is  our  duty,  under  such  cir':umstances,  to  rally 
round  the  throne,  and  to  take  subsequent  and  constitutional 
occasions  to  question  the  policy  of  her  Majesty's  ministers,  if 
it  be  not  a  proper  one."  ^ 

2.  The  sovereign  is  the  constitutional  representative  of  the 
nation  in  its  intercourse  with  foreign  powers.    The 
transaction  of  affairs  of  state  with  other  nations  betwee^tl'the 
appertaining  exclusively  to  the  executive  govern-  f*^"^"  '^"'^ 

*  ^  1   .    .      •  1  •  •  1-1         loreign  powers. 

ment,  which  is  always  in  existence,  ready  for  the 
discharge   of  its   functions,   and   constantly   assisted   by   ex- 
perienced advisers   in   the  performance   of  its  discretionary 
powers. 

The  medium  of  communication  between  the  sovereign  of 
Great  Britain  ivnd  the  accredited  representatives 
of  foreign  nations  is  the  secretary  of  state  for  foreign  st^ate^is'the 
affairs.     It  is  his  duty,  in  official  interviews  with  medium  of  com- 

,        .  .     .  ■'I    ,  f.  .  ,         munication. 

foreign   ministers,  and  by  means  of  written   de- 

*  Stanhope's  /"///,  v.  2,  p.  113. 

'  J  fans.   D.  V.   152,  p.   281.    For  similar  remarks  by  Mr.  Disraeli  in 
reference  to  this  prerogative,  see  lb.  v.  173,  p.  97. 
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spatches,  to  convey  the  views,  opinions,  and  conclusions  of  the 
government  upon  matters  arising  out  of  the  reln.tions  of  the 
British  crown  with  other  countries. 

It  is  a  necessary  rule  that  the  substance  of  all  personal  com- 
munications between  the  representatives  of  the  British  crown 
and  the  ministers  of  any  foreign  country,  upon  matters  of 
public  concern,  should  be  committed  to  writing,  in  order  that 
a  fair  and  complete  record  of  the  transactions  between  Great 
Britain  and  other  states  may  be  preserved  in  the  Foreign  Office, 
and,  in  due  course,  submitted  to  parliament.^  The  English 
constitutional  system  requires  that  parliament 
ther^HoTe  should  be  informed,  from  time  to  time,  of  every- 
givento  thing  which  is  necessary  to  explain  the  conduct 

parliament.  i  °      ,•  r  .  it  i 

and  policy  of  government,  whether  at  home  or 
abroad,'^  in  order  that  it  may  interpose  with  advice,  assistance, 
or  remonstrance,  as  the  interests  of  the  nation  may  appear  to 
demand.  It  is  unquestionably  of  immense  advantage  to  the 
Advantage  of  couutry,  that  the  diplomatic  transactions  and  pro- 
commiinicating  cecdings  of  govemmcnt  abroad  should  be  freely 

to  parliament  '^    .  °  ,.  ^  111 

information  on  communicated  to  parliament,  for  thereby  the 
foreign  policy,  foreign  policy  of  the  crown  ordinarily  recei^^es  the 
approbation  of  parliament,  and  is  sustained  by  the  strength  of 
an  enlightened  public  opinion.^  This  in  itself  confers  an 
additional  weight  to  our  policy  and  opinions  abroad.  On  the 
other  hand,  it  is  notorious  that  the  English  system  of  giving 
publicity  to  information  obtained  by  government,  in  regard  to 
occurrences  in  foreign  countries,  is  viewed  with  disfavour  on 
the  Continent.  A  knowledge  of  the  fact  that  all  information 
procured  by  our  foreign  agents  is  liable  to  be  made  public, 
induces  towards  them  a  feeling  of  reserve  on  the  part  of  the 
representatives  of  other  governments ;  and  necessitates  that 
our  ministers  should  resort,  more  than  they  would  otherwise 
do,  to  the  practice  of  private  correspondence.* 

A  certain  amount  of  discretion  must  always  be  allowed  to 


'  See  Mr.  Disraeli's  speeeh  in  I/ans.  D.  v.  157,  p.  1 179. 
'  Ld.  Palmerston,  lb.  v.   173,  p.   1 103;  Lord  Russell,  lb. 


1060. 


V.  203,   p. 


'  See  Lord  Clarendon,  on  the  increasing  power  of  public  opinion  over 
the  foreign  policy  of  the  government,  Hans.  D.  v.  183,  p.  572 ;  and  see 
Amos,  Fifty  Years  oj  Eng.  Const,  p.  370. 

*  Rep.  of  Com.  Com^  on  the  Diplomatic  Service,  Com.  Pap.  1861,  v. 
6,  pp.  75»  130,  344,  392. 
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the  government  in  respect  tc  communicating  or  withholding 
documents  and  official  correspondence  which  may  .     . 

be  asked  for  by  either  HoubC  of  Parliament.   While  with^hoi!ii"g" 
it  is  necessary  that  parliament  should  be  informed  ^''^g  di'^ui''ed' 
of  all  matters  which  are  essential  to   explain   or 
defend  the  poUcy  of  the  government,  it  is  equally  necessary 
that  a  minister  should  be  able,  upon  his  own  responsibility,  to 
withhold  from  the  pubUc  such  information  as  he  may  judge 
could  not  be  afforded  without  detriment  to  the  public  service. 
Ministers  are  sometimes  obliged  to  give  "extracts"  ..Extracts" 
only  from  official   papers,  in  certain  cases;    but  given  in  certain 
parliament  is  bound  to  receive  what  is  communi-  ^^'*"" 
cated  upon  the  faith  and  credit  of  th€  administration  in  whom 
their  general  confidence  is  reposed,  unless  they  are  prepared 
to  question  the  personal  integrity  of  ministers,  or  to  pronounce 
a  verdict  of  censure  upon  their  public  conduct.^ 

Thus,  it  is  generally  inexpedient,  and  highly  impolitic,  to 
communicate    to    parliament    papers   concerning 

•  •  pAners  con* 

diplomatic   negotiations  which  are  still  pendmg  ;  cerning  pend- 
sometimes,  indeed,  the  government,  in  the  exercise  '?s  negoua- 
of  their  own  discretion,   have  laid  before  parlia- 
ment papers  in  such  circumstances  expressly  in  order  that  the 
opinion  of  parliament  might  be  declared,  so  as  to  influence 
the  course  of  events.^    But  in  i860  a  motion  in  the  House  of 
Commons,  for  the  production  of  a  copy  of  a  despatch  received 
from  abroad  (upon  a  subject  on  which  negotiations  were  pend- 
ing), and  before  it  had  been  answered,  was  successfully  opposed 
by  the  foreign  secretary  (Lord  John  Russell),  on  the  ground 
that  "  such  a  course  would  not  only  be  contrary  to  precedent, 
but  contrary  to  every  principle  recognized  by  the  Constitu- 

*  A  debate  took  place  in  the  House  of  Commons  on  March  19,  1861, 
on  a  motion  for  a  committee  to  consider  the  discrepancies  between  the 
copies  of  certain  correspondence  relating  to  Afghanistan,  which  was  pre- 
sented to  parliament  in  1839,  and  again  (in  a  different  shape)  in  1858  ; 
and  to  report  thereon  with  a  view  to  secure  that  all  copies  of  documents 
presented  to  the  House  shall  give  a  true  representation  of  the  originals. 
After  explanations  on  the  part  of  Lord  Palmerston,  against  whose  official 
conduct  the  motion  was  directed,  it  was  negatived.  But  see  Smith's  I*ar/. 
Rememb.  186 1,  p.  45  ;  and  Louis  Blanc's  Letters  on  England,  2nd  ser.  v. 
1,  p.  206.  See  also  the  case  of  the  China  Despatches,  noticed  in  Smith's 
Pari.  Rememb.  i860,  p.  35. 

*  Mr.  Disraeli,  citing  case  of  Crimean  War,  in  1834,  Hans.  D.  v.  173, 
p.  863. 
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tion  : "  it  "  would  be  like  inviting  the  House  to  dictate  the 
answer."  ^ 

It  is  a  common  practice,  in  order  to  save  time,  to  send  on  a 
Drafts  of  despatch,  intended  for  presentation  to  a  foreign 
despatches,  court,  by  the  British  minister  abroad,  with  in- 
structions to  withhold  the  delivery  thereof  until  all  the  parties 
concerned  had  agreed  upon  it.  If  afterwards  the  despatch  is 
not  agreed  to,  it  is  simply  cancelled.  It  then  has  no  existence ; 
and  government  have  uniformly  refused  to  communicate  to 
parliament  the  original  draft  of  any  such  despatch.^  It  is  like- 
wise contrary  to  diplomatic  usage  to  communicate  to  parlia- 
ment, or  to  the  public,  the  answer  to  a  despatch,  until  it  has 
been  received  by  the  power  to  which  it  has  been  addressed.^ 
In  communications  between  the  imperial  government  and 
its  agents  abroad,  private  and  confidential  letters 
are  necessarily  frequently  made  use  of  These 
letters  refer  to  circumstances  not  sufficiently  cer- 
tain, or  sufficiently  important,  to  be  placed  in  the 
formal  shape  of  a  despatch ;  or  it  may  be  that  they  com- 
municate circumstances  which  have  been  learnt  from  conversa- 
tions, or  otherwise  express  opinions  which  it  would  be  impossible 
to  lay  before  parliament  without  placing  the  writer  in  a  position 
that  would  exclude  him  thereafter  from  all  mer  is  of  informa- 
tion which  it  is  essential  he  should  obtain.  Such  letters  i ,  is 
the  duty  of  the  foreign  secretary  to  receive,  and  it  is  equally 
his  duty  not  to  lay  them  before  the  House.* 

It  is  contrary  to  the  etiquette  observed  towards  sovereign 

princes  to  communicate  to  parhament  autograph 

towTrd?^         letters  addressed  by  them  to  the  monarch  of  Great 

foreign  sove-     Britain.     The  practice  is,  for  the  secretary  of  state 

to   refer  to  the  substance  of  such   letters  in  an 

official  despatch,  acknowledging  the  receipt  thereof,  whereby 


Private  and 
confidential 
corre- 
spondence. 


*  Hans.  D.  v.  157,  p.  1177. 

'  Ld.  Palmerston,  Jb.  v.  173,  p.  540;  Layard,  3.  v.  175,  p.  662. 
»  lb.  V.  234,  p.  319. 

*  Ld.  Palmerston,  lb.  v.  157,  p.  1182  ;  and  see  Walrond's  Letters 
of  Ld.  Eigittt  p.  79.  For  discussions  concerning  the  publication  of 
"  private  and  confidential  letters,"  addressed  by  Sir  D.  Lange  to  the 
foreign  secretary,  see  Hans.  D.  v.  227,  pp.  1426-1436,  1500.  As  to  the 
use  of  private  correspondence  in  communications  between  the  Home  and 
East  Indian  governments,  and  especially  with  the  Indian  Frontier  States, 
see  lb.  V.  234,  p.  1829. 


THE  PREROGATIVE  OF  THE  CROWN. 


I.^I 


ite  the 

id  on  a 
foreign 
rith   in- 
parties 
patch  is 
stence ; 
[cate  to 
;  is  like- 
►  parlia- 
il  it  has 
ssed.** 
ent  and 
1  letters 

These 
ntly  cer- 
d  in  the 
ey  com- 
:onversa- 
ipossible 
position 
informa- 
Iters  T-  is 

equally 

sovereign 
itograph 
of  Great 
of  state 

irs  in  an 
whereby 


)2. 

Id's  Letters 

llicalion   of 

]ge   to   the 

As  to  the 

[ome  and 

tier  States, 


an  official  record  is  preserved  of  their  contents.^  Nor  is  it 
proper,  or  consistent  with  practice,  to  lay  before  parliament  a 
letter  from  a  foreign  monarch  to  one  of  his  ministers  of  state, 
even  thotigh  a  copy  of  the  same  may  have  been  transmitted  to 
the  Foreign  Office  by  our  own  ambassador.' 

It  is  also  unusual  to  lay  before  parliament  any  communica- 
tions between  ambassadors  and  ministers  abroad  and  the 
sovereign  to  whom  they  are  accredited.  Such  documents  are 
regarded  as  " confidential"  for  the  obvious  reason  that  their 
production  "might  lead  to  serious  consequences."^ 

The   sovereign,   considered  as   the   representative   of   her 
people,  has  the  exclusive  right  of  sending  ambassa-  ^    ointment 
dors  to  foreign  states,  and  receiving  ambassadors  of  ambassa- 
at  home.*    This  prerogative  should  be  regarded  as  ^"''''• 
inviolate,  and  should  not  be  interfered  with  by  eitiier  House  of 
Parliament, — except  in  cases  of  manifest  corruption  or  abuse ; 
else  the  responsibility  foi  its  faithful  exercise  by  the  minister 
of  state,  who  is  properly  av^countable  for  the  same,  would  be 
impaired,  if  not  destroyed.^ 

It  would  be  a  manifest  breach  of  this  prerogative  and  of 
international  courtesy  for  either  House  of  Parlia-  Houses  of  Par- 
ment  to  communicate  directly  with  any  foreign  liamentmay 

*  Mr.  Canning,  in  Pari.  D.  v.  36,  p.  187. 

*  Hans.  D.  v.  184,  p-  381. 

;    '  Ld.  John  Russell,  lb.  v.  131,  p,  702. 

*  Bowyer,  Const.  Law,  pp.  157,,  158. 

*  Upon  the  accession  to  office  of  Sir  Robert  Peel,  in  1835,  he  selected 
Lord  Londonderry  to  be  ambassador  at  St.  Petersburg.  This  choice  was 
unpopular  in  the  House  of  Commons ;  and,  on  March  13,  1835,  a  motion 
was  made  for  an  address  "  for  a  copy  of  the  appointment,  if  any,  of  an 
ambassador  to  St.  Petersburg,  together  with  a  return  of  the  salary  and 
emoluments  attached  thereto."  No  vote  was  taken  on  this  motion,  it 
being  stated  that  the  appointment,  although  intended,  had  not  yet  been 
made.  But  the  adverse  feeling  towards  Lord  Londonderry  on  the  part  of 
the  House  of  Commons  was  so  apparent,  that  his  lordship,  without  com- 
municating with  any  member  of  the  government,  declared  in  the  House  of 
Lords  that  he  would  not  accept  the  mission  {.Mir.  of  Pari.  1835,  p.  350). 
Both  the  Duke  of  Wellington  and  Lord  John  Russell  protested  against 
the  unconstitutional  invasion  by  the  House  of  Cc  .imons  of  the  royal  pre- 
logative  {lb.  pp.  350,  358)  ;  and  Sir  R.  Peel,  who  had  announced  his 
intention  of  adhering  to  the  choice  he  had  made  {lb.  p.  335),  afterwards 
stated  that  he  had  been  no  party  to  Lord  Londonderry's  withdrawal,  and 
that,  had  the  address  passed,  he  should  have  resigned  office  {lb.  1841, 
p.  1834  ;  Peel's  Mem.  v.  2,  p.  88). 
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prince  or  power.     All  such  communications  should 

be  made  officially  through  the  government,  and  by 

a  responsible  minister  of  the  British  crown. ^ 

This  principle  forbids  of  any  formal  communications  between 

Houses  of  Par-  ^^^   Houscs   of  Lords  and  Commons  and  other 

legislators  in  the  British  empire,  except  through 

the  medium    of   the    executive   officers    of    the 

imperial  government ;  and  likewise  of  any  official 

communication  between  a  colonial  and  a  foreign 

government,  except  through  the  same  channel. 

It  is  a  peculiar  function  of  sovereignty  to  make  treaties, 

leagues,  and  alliances  with  foreign  states  or  princes ; 

and  by  the  law  of  nations  it  is  essential  to  the 

validity  of  a  treaty  that  it  be  made  by  the  sovereign 

power,  for  then  it  binds  the  whole  community.     In 

the  British  empire  this  sovereign  power  is  vested  exclusively  in 

the  crown,  acting  under  the  advice  of  its  responsible  ministers. 

Whatever  engagements  or   contracts   the   sovereign   enters 

into,   no  other  power  within  the  kingdom  can  legally  delay, 

resist,  or  annul ;  although  the  king's  ministers  are  responsible 

to  parliament  for  their  participation  in  the  conclusion  of  any 

treaty  derogatory  to  the  honour  and  interests  of  the  nation.^ 

A  treaty  is  a  promise  or  engagement  entered  into  by  the 
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*  Two  members,  Messrs.  Roebuck  and  Lindsay,  in  the  course  of  debate 
upon  the  expediency  of  recognizing  the  Southern  American  Confederacy, 
communicated  to  the  House  an  opinion  of  the  Emperor  of  the  French 
upon  the  subject,  which  his  Imperial  Majesty,  they  stated,  had  authorized 
them  to  make  known  to  the  House  of  Commons.  This  proceeding 
eHcited  from  Lord  Palmerston  (the  premier)  some  very  pertinent  remarks. 
"The  British  parliament,"  he  said,  "is  in  no  relation  to,  has  no  inter- 
course with,  no  official  knowledge  of,  any  sovereign  of  any  foreign  country. 
Therefore  it  is  no  part  of  our  functions  to  receive  communications  from  the 
sovereign  or  government  of  any  foreign  state,  unless  such  communications 
are  made  by  the  responsible  minister  of  the  crown,  in  consequence  of 
official  communications  held  by  order  of  a  foreign  government  with  the 
British  government."  After  further  observations  on  this  point,  his  lord- 
ship declared  that  he  thought  it  right  to  place  on  record,  so  far  as  could 
be  done  by  a  statement  in  the  House,  that  the  proceeding  in  question  was 
"utterly  irregular,  and  ought  never  to  be  drawn  into  precedent"  {Hans. 
D.  V.  172,  p.  669). 

*  Bowyer,  Const.  Lmv,  p.  160 ;  I  Blackstone,  c.  vii.  ;  Ld.  Palmerston, 
Hans.  D.  v.  174,  p.  787;  Ld.  Stanley,  lb.  v.  187,  p.  1916.  See  debate 
in  House  of  Lords  on  the  interpretation  of  the  "collective  guarantee"  in 
the  treaty  of  Luxemburg,  Hans.  D.  v.  188,  p.  966. 
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highest  authorities  in  the  states  concerned  to  do  certain  things. 
But  it  is  an  obligation  of  honour  and  good  faith.  No  penalty 
is  provided  for  its  violation ;  and  there  is  no  existing  tribunal 
or  external  authority,  which  can  enforce  the  obligations  of  a 
treaty.^ 

The   constitutional   power  appertaining  to    parliament    in 
respect  to  treaties  is  limited.    Their  formal  sanction  ^ 

or  ratification  by  parliament,  as  a  condition  of  their  iiamenAn'^^'^ 
validity,  is  not  required.^     The  proper  jurisdiction  [reE.'" 
of  parliament  in  such  matters  may  be  thus  defined  : 
First,  it  has  the  right  to  give  or  withhold  its  sanction  to  those 
parts  of  a  treaty  that  require  a  legislative  enactment  to  give  it 
force  and   effect ;  as,  for  example,  when  it  provides  for  an 
alteration  in  the  criminal  or  municipal  law,  or  for  the  extradition 
of  criminals,  or  proposes  to  change  existing  tariffs  or  com- 
mercial regulations.*     Second,  either  House  has  the  right  to 
express  to  the  crown,  by  means  of  an  address,  its  opinion  in 
regard  to  any  treaty,  or  part  of  a  treaty,  that  has  been  laid 
before  parliament.*    Third,  it  is  in  the  power  of  either  House, 
if  it  disapproves  of  a  convention  or  treaty,  to  visit  the  ministers 
of  the  crown  who  are  responsible  for  thv.  same  with  censure  or 
impeachment,  as  the  case  may  be.^ 

If  a  treaty  requires  legislative  action,  in  order  to  carry  it 
out,  it  should  be  subjected  to  the  fullest  discussion  in  parlia- 

*  Lord  Derby,  //ans.  D.  v.  230,  p.  1462  ;  Ld.  Hammond,  lb.  p.  1803 ; 
H.  Richard,  M.P.,  on  the  Obligation  of  Treaties  in  Law  Mag.  4th  ser.  v.  3, 
p.  91 ;  and  a  paper  on  Treaties  of  Guarantee,  lb.  v.  6,  p.  215. 

^  Hans.  D.  v.  156,  p.  1361 ;  lb.  v.  201,  p.  174;  Lord  Derby's  evid. 
before  Com^  on  Diplom.  Service,  Com.  Pap.  1870,  v.  7,  p.  468. 

'  See  cases  in  Hertslet's  Treaties^  v.  9,  p.  1064,  etc.  ;  and  see  Forsyth, 
Const.  Laxuy  p.  369. 

*  Mr.  Pitt's  dictum,  Smith's  Pari.  Remenib.  i860,  p.  33.  Ld.  Aber- 
deen's motion  in  House  of  Lords,  Jan.  26,  1832,  for  an  address  to  the  king, 
to  cause  certain  alterations  to  be  made  in  the  project  of  a  treaty  respecting 
Holland,  which  had  been  made  public,  with  a  view  to  the  honour  of  Great 
Britain  and  the  just  claims  of  Holland  {JVlir.  of  Pari.  1831-2,  pp.  310, 
2823).  Mr.  B.  Cochrane's  motion,  in  House  of  Commons,  on  July  13, 
i860,  in  regard  to  an  article  in  the  treaty  with  China,  respecting  the  resi- 
dence of  a  British  plenipotentiary  at  Pekin  ;  and  Ld.  John  Russell's 
observations  thereupon  {Hans.  D.  v.  159,  p.  1886). 

*  Mr.  Gladstone,  in  Hans.  D.  v.  156,  p.  1380;  Ld.  H.  Petty's  motion 
of  censure  in  regard  to  the  Convention  of  Cintra,  Pari.  D.  Feb.  21, 
1809.  For  older  cases,  see  Cox,  Inst.  Eng.  Govt,  p.  599 ;  and  ante^ 
p.  54- 
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ment,  and  especially  in  the  House  of  Commons,  with  a  view  to 
enable  the  government  to  promote  effectually  the  important 
interests  at  stake,  in  their  proposed  alterations  in  the  foreign 
policy  of  the  nation.^  But,  while  parliament  may  refuse  to 
agree  to  measures  submitted  to  them  for  the  purpose  of  giving 
effect  to  any  treaty,  they  have  no  power  to  change  or  modify, 
in  any  way,  a  treaty  itself^ 

Until  of  late  years,  it  was  not  usual  to  lay  before  parliament 
treaties  prior  to  their  ratification  by  the  governments  con- 
cerned. A  contrary  practice  has  recently  prevailed  in  several 
instances.''  Nevertheless,  the  prerogative  of  the 
gof.rnment  to  crown  in  this  particular  has  not  been  abandoned, 
withhold  g^nd  it  is  still  in  the  discretion  of  government  to 

information.  ^     .  .        .  '-'  .    ,, 

refram  from  communicatmg  any  treaty,  especially 
a  treaty  of  peace,  to  either  House  of  Parliament  until  after  it 
has  been  ratified.* 

Treaties  between  foreign  powers,  to  which  Great  Britain  is 
not  a  party,  are  not  communicated  to  parliament ;  although 
copies  thereof  may  be  in  the  possession  of  the  British 
government.^ 

It  is  unnecessary  and  inexpedient  for  the  House  of  Com- 
mons to  interfere  in  any  way,  or  declare  its 
tiobtlonsof  opinion,  on  any  matter  of  alleged  violation  of 
treaties.  treaty,  or  which  concerns  the  foreign  relations  of 

Great  Britain  with  other  countries ;  unless  at  the  instigation 
of  the  executive  government,  and  with  a  view  to  powers  or 

*  Hans.  D.  v.  156,  pp.  1256,  1326. 
'  Mr.  Gladstone,  lb.  v.  71,  p.  548. 

*■  lb.  V.  206,  p.  1 103.  In  1865,  the  government  submitted  to  the 
House  of  Commons  a  "  Sugar  Duties  ami  Drawback  Bill,"  the  object  of 
which  was,  "  to  give  effect  to  a  treaty  which  had  not  yet  been  ratified,  and 
therefore  could  not  be  presented  to  the  House  in  the  usual  form,  by  com- 
mand of  her  Majesty;  but  for  the  information  of  the  House,  as  the  treaty 
required  legislation,  a  copy  had  been  presented  as  a  return  from  the 
Treasury  {lb.  v.  206,  p.  1103).  In  1870,  a  treaty  of  neutrality  with 
Belgium  was  for  special  reasons  informally  communicated  to  both  Houses 
of  Parliament  on  the  day  of  prorogation,  although  its  formal  ratification 
had  not  been  completed  {,1b.  v.  203,  pp.  1759,  1790).  The  same  course 
was  taken  with  regard  to  the  treaty  of  Washington  in  1871  {lb.  v.  206, 
p.  iioS),  and  in  the  case  of  the  French  Commercial  Treaty  in  1873  {lb. 
V.  ?I4,  p.  173). 

*  Mr.  Gladstone,  Ih.  v.  214,  p.  470. 
'  i)//r.  ^ /^rjr/.  1834,  p.  2858. 
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opinions  sought  for  by  the  executive  ;  as  matters  affecting  our 
relations  with  foreign  countries  are  prerogative.*  But  ques- 
tions may  be  put  to  the  administration  in  parliament,  in  refer- 
ence to  alleged  infractions  of  treaties  by  foreign  powers,  and 
for  the  purpose  of  directing  the  attention  of  government 
thereto.  ** 

Moreover,  "it  is  neither  regular  to  ask,  nor  is  it  convenient 
to  answer,  questions  relative  to  treaties  which  are  Treaties  stui 
yet  pending."^  The  initiation  of  a  foreign  policy  pending. 
and  the  conduct  of  negotiations  Nvith  foreign  powers  apper- 
tain exclusively  to  the  executive  government,  who  are  re- 
sponsible for  the  course  and  issue  of  the  same;  and  should 
not  be  interfered  with  by  parliament,  who  necessarily  can  only 
possess  imperfect  information  upon  the  subject,  either  by 
advice  or  by  vote.^  So  long  as  parliament  is  satisfied  with  the 
general  principles  upon  which  negotiations  are  being  con- 
ducted, and  approves  of  the  general  policy  of  the  government, 
it  should  abstain  from  all  interference  with  pending  negotia- 
tions.'' 

After  the  conclusion  of  important  negotiations  with  the 
representatives  of  any  foreign  state  or  states,  it  is  usual  for 

*  Lord  John  Russell,  ffans,  D.  v.  90,  pp.  890,  891.  See  the  discus- 
sion, in  the  House  of  Commons,  on  June  28, 1861,  on  an  abstract  resolution 
proposed  in  reference  to  the  Garibaldi  fund,  for  the  lil>eration  of  Italy. 
And  on  the  motion  in  the  House,  on  April  28,  1864,  to  resolve  that  certain 
instructions  issued  to  a  colonial  governor,  in  regard  to  the  observance  of 
neutrality  in  the  American  Civil  War,  were  **  at  variance  with  the  prin- 
ciples of  international  law." 

«  See  lb.  V.  157,  pp.  749,  757  ;  v.  158,  pp.  1 109,  1 120. 

*  Mir.  of  Pari.  1841,  p.  1032. 

*  British  guarantee  in  the  Luxemburg  case,  Hans.  D.  v.  187,  p.  259; 
Treaty  of  Tientsin,  lb.  v.  191,  p.  1147.  Mr.  Bagehot,  in  his  F.ng.  Const. 
ed.  1872,  urges  the  expediency  of  some  parliamentary  control  over  the 
making  of  treaties,  as  by  requiring  that  they  be  laid  upon  the  table  of  both 
Houses  certain  days  before  they  become  valid  (pp.  xlv.-xlix. ).  But  see  Mr. 
Gladstone  thereon,  Hans.  D.  v.  210,  p.  325. 

*  See  the  speeches  of  Mr.  Disraeli  and  of  Ld.  Palmerston,  in  Hans.  D, 
V.  175,  pp,  1279,  1286;  and  of  Lords  Derby  and  Russell,  lb.  pp.  1924, 
1928.  Papers  regarding  pending  negotiations  with  foreign  i)owers  are 
only  communicated  to  parliament  at  the  discretion  of  the  crown,  and  so 
far  as  they  can  be  produced  without  public  injury  or  inconvenience  (see 
Mir.  of  Pari.  1830,  p.  671  ;  1840,  pp.  2047,  2049;  1841,  p.  1507  ;  Hans. 
D.  v.  187,  p.  1492).  Confidential  communications  from  foreign  powers  are 
never  laid  before  parliament  without  previous  communication  with  the 
powers  concerned  (Dibraeli,  lb.  v.  230,  p.  885). 
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the  government  to  communicate  the  result  to  parliament,  and 

to  declare  what  is  the  course  which  the  govern- 

negmiadonsto   mcnt  propose  to  take  in  regard  to  the  questions 

be  made  known  involvcd  therein.^     If  either  House  should  be  of 

to  parliament.  .     .  ,  ,  .    ,  ..,,... 

opniion  that  the  government  has  failed  m  its  duty 
in  any  respect,  it  is  competent  for  them  to  take  any  line  of 
conduct  they  may  think  proper,  in  order  to  make  known  to 
the  crown  their  opinions  upon  the  subject.^  For,  while  the 
initiation  of  a  foreign  policy  is  the  prerogative  of  the  crown,  to 
be  exercised  under  the  responsibility  of  constitutional  minis- 
ters, it  is  the  duty  of  parliament,  when  the  result  of  the 
negotiations  conducted  by  ministers  has  been  communicated 
to  them,  to  criticize,  support,  or  condemn  that  policy,  as  they 
may  deem  the  interests  of  the  nation  shall  require.^ 

The  question  whether  the  crown  has  power  by  its  preroga- 
whetherthe  *^^^  ^^  ccdc  British  territory  to  a  foreign  state, 
crown  may  dis-  cxccpt  undcr  a  treaty  of  peace,  or  to  dispossess 
feTrltory!  wUh-  itsclf  of  its  Sovereignty  over  any  portion  of  its 
out  assent  of  dominions,  without  the  assent  of  parliament,  has 
par  lament.  been  frequently  discussed,  and  still  remains 
doubtful.*  This  question,  so  far  as  regards  the  right  of  the 
crown  to  surrender  to  a  foreign  state  a  part  of  its  territory, 
was  supposed  to  have  been  settled  in  the  affirmative,  on  the 
authority  of  Lord  Chancellor  Thurlow,  but  Lord  Campbell 
disputed  the  correctness  of  the  dictum  of  his  predecessor.* 
The  point  again  arose  in  1863  upon  the  cession  of  the  Ionian 
Islands  to  Greece,  when  it  was  argued  by  Lord  Grey,  in  favour 
of  the  crown  ;  ®  also  by  Lord  Palmerston,  and  Sir  R.  Palmer 
(Solicitor-General),  to  a  similar  effect,  with  an  exception  in  the 

*  Mr.  Gladstone,  Hans.  D.  v.  199,  p.  325. 

*  Lord  Russell,  Jb.  v.  176,  p.  323. 

*  Mr.  Disraeli,  lb.  p.  749. 

*  See  a  digest  of  cases  and  opinions  on  the  subject  in  Forsyth,  Const. 
Late,  pp.  182-186  ;  and  tl^e  debate  in  House  of  Commons,  in  1854,  in  rela- 
tion to  the  issue  of  a  royal  proclamation  abandoning  the  sovereignty  of  the 
crown  over  the  Orange  River  territory,  Hans.  D.  v.  133,  pp  53-87.  And 
see  Amos,  hifty  Years  Eng,  Const,  p.  413;  also  observations  in  both 
Houses  in  regard  to  the  proposed  transfer  of  the  (iambia  Settlement  to 
France,  Hans.  D.  v.  201,  p.  1843  ;  v.  203,  pp.  339,  351  ;  v.  206,  p.  153 ; 
v.  226,  p.  444  ;  v.  227,  p.  374  ;  V.  228,  p.  264. 

*  Campbell's  Chanc,  v.  5,  pp.  555,  556,  n.  ;  Smith's  Pari.  Kememb. 
1863,  pp.  13,  141. 

^    •  Hans.  D.  v.  169,  p.  57.  . 
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case  of  newly-discovered  territories  which  had  been  settled  by 
British  subjects,  when  the  laws  of  England  having  been  intro- 
duced therein,  it  was  contended  that  the  cession  could  not 
take  place  without  the  consent  of  parliament.  Or,  in  the  case 
of  conquered  or  ceded  countries,  if  parliament  had  legislated 
concerning  them.  Sir  Roundell  Palmer  considered  that  the 
concurrence  of  parliament  might  be  necessary  to  their  re- 
linquishment :  ^  an  opinion  which  was  considered  by  the  Privy 
Council,  without  being  fully  decided,  in  187 G.'^ 

The  consent  of  parliament  is  not  necessary  to  consent  of  par- 
the  acquisition,  by  the  crown,  of  additional  terri-  Hamem  not 

.*■-'.■'  -Ill  •       necessary  for 

tory,  from  foreign  powers ;  provided  the  same  is  acquisition  of 
not  obtained  by  purchase."  territory. 

4.  The  crown,  acting  through  the  secretary  of  state  for 
foreign  affairs,  is  sometimes  called  upon  to  express  interference  in 
its  opinions  in  regard  to  the  conduct  of  other  concerns  of 
powers,  in  matters  of  internal  or  domestic  concern,  foreign  nations. 
The  interests  of  British  subjects  resident  in  foreign  parts,  or 
engaged  in  commercial  transactions  with  foreign  intervention  in 
citizens,  may  require  the  interposition  of  the  foreign  affairs. 
crown  on  their  behalf;  or  a  particular  line  of  policy  adopted 
by  a  foreign  state  towards  its  own  subjects,  or  towards  a  neigh- 
bouring state,  may  be  viewed  by  the  British  government  as 
contrary  to  recognized  principles  of  humanity,  or  of  natural 
right,  or  as  being  likely  to  occasion  a  disturbance  of  the  peace 
of  nations.  In  such  circumstances,  the  crown  is  warranted  by 
international  usage  in  offering  friendly  advice  or  remonstrance 
to  a  foreign  government.*  But  great  delicacy  is  necessary  in 
all  such  acts  of  intervention,  lest  they  should  fail  of  their 
intended  effect,  and  irritate  instead  of  conciliating ;  ^  thereby 

*  Hans.  D.  v.  169,  pp.  230,  1807  ;  and  see  Jb.  v.  174,  p.  378. 

*  Damodhar  Goidhan  v.  Deoram  Kangi ;  i  L.  K.  App.  Cases^  p.  332  ; 
and  Law  Rev.  v.  4,  4th  ser.  p.  277. 

'  Dutch  Guinea,  Hans.  D.  v.  205,  p.  657;  v.  211,  p.  287;  Diamond 
Fields  in  vS.  Africa,  lb.  v.  207.  p.  1631  ;  acquisition  of  Fiji,  lb.  v.  226, 
p.  571 :  and  see  Amos,  Fifty  Years  of  Eng.  Const,  p.  403. 

*  See  a  number  of  instances,  cited  by  Ld.  Palmerston,  wherein  the  Brit, 
government  "have  interfered  with  great  success  in  tlie  affairs  of  other 
countries,  and  with  great  benefit  to  the  countries  concerned  "  i^fjans.  D. 
V.  175.  P-  532:  lb.  V.  235,  p.  402). 

*  Ld.  Palmerston,  when  foreign  secretary,  gave  frequent  ofTence  to 
foreign  governments,  antl  even  to  his  own  government.  Thus,  in  1848,  an 
irritating  and   ill-judged   despatch,  which   greatly   irritated   the   Spanish 
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weakening  the  moral  strength  of  the  crown  in  its  foreign  rela- 
tions, or  necessitating  a  resort  to  arms. 

It  is  obvious  that,  if  any  diplomatic  interventions  are  called 
When  pariia-  ^^T,  they  Can  Only  be  exercised  through  the  recog- 
ment  may  inter-  nizcd  official  channels  of  international  communica- 

pose  in  affairs        .  _^.  .  -  1  •  1  tt  r 

of  foreign  tion.  Dircct  mtcrfercnce  by  either  House  of 
powers.  Parliament  in  the  domestic  or  municipal  concerns 

of  a  foreign  country  would  be  highly  irregular  and  unconstitu- 
tional.^ If,  however,  by  virtue  of  existing  treaties  with  a 
foreign  state,  or  for  any  other  reason,  the  British  crown 
possesses  a  distinct  and  formal  ground  for  interposition  in  a 
domestic  matter  arising  within  a  foreign  territory,  it  would  be 
perfectly  regular  for  either  House  to  address  the  crown  to 
exercise  that  right ;  v)_  for  either  House  themselves  to  appoint 
a  committee  to  mstitute  inquiries  into  matters  within  the 
jurisdiction  of  foreign  countries,  but  in  relation  to  which 
British  subjects  have  a  direct  interest.^ 

Such  proceedings,  however,  mr  t  be  restrained  within  the 
limits  of  political  expediency,  and  s,hould  not  be  persevered  in, 
if  opposed,  on  this  ground,  by  the  responsible  advisers  of  the 
crown.^    But  there  is  a  manifest  difference  between  an  un- 

government,  and  gave  rise  to  much  debate  in  both  Houses  of  Parliament 
(Martin's  Pr,  Consort,  v.  2,  p.  65  ;  and  see  /If.  pp.  278,  30')- 

'  See  Ld.  Stanley's  remarks  On  a  proposal  to  record  the  opinion  of  the 
House  of  Com.  on  the  murder  of  Maximilian,  Emperor  of  Mexico,  and  his 
generals,  Hans.  D.  v.  1S8,  pp.  1393,  1709. 

'  Thus  in  '875,  the  House  of  Commons  appointed  a  select  committee  to 
inquire  into  the  circumstances  attending  the  making  of  contracts  for  loans 
by  British  subjects  with  certain  foreign  states,  and  into  the  causes  which 
have  led  to  the  non-payment  of  the  principal  and  interest  of  such  loans. 
This  committee  reported  on  July  29  {Com.  Pap.  1875,  v.  11,  p.  i). 

'  Ld.  Palmerston,  on  proposed  addrejs  for  the  recognition  of  the 
Southern  American  Confederacy, /^a«j.  D.  v.  172,  pp.  556,  668.  In  the 
years  1794  and  1796  (see  Pari.  D.  on  General  Fitzpatrick's  motions  on 
March  17,  1794,  and  Dec.  16,  1796),  the  House  of  Commons  was  moved 
to  address  the  crown  to  intercede  with  the  government  of  Prussia  for  the 
liberation  of  General  Lafayette  and  other  Frenchmen,  who  had  been 
captured  during  the  war  with  France,  and  confined  in  Prussian  prisons. 
Mr,  Pitt,  however,  successfully  resisted  the  motions  on  constitutional 
grounds.  He  said,  *'  ^  ^  instance  of  such  interference  as  is  now  proposed 
has  ever  occurred  at  any  former  period,  .  .  .  nor  could  such  interference 
be  attempted  without  establishing  a  principle  of  the  most  unwarrantable 
tendency  ;  a  principle  inconsistent  with  the  internal  policy  and  independent 
riylits  of  foreign  states."  "It  would  be  improper  for  this  House  to  take 
any  bhare  in  a  transaction  which  in  no  degree  comes  within  their  province. 
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a 


authorized   interference   in   the   municipal  proceedings   of 
foreign  country  and  interference  with  a  specific  object,  under 
a  specific  treaty.^ 


and  on  which  their  decision  could  have  no  influence"  (Pari.  Btst.  v.  32, 
p.  1362) 

1836,  a  motion  was 


On   a  similar  occasion,  in 


made  in  the  House 
of  Commons  for  an  address  to  his  Majesty  to  use  his  good  offices 
with  his  ally,  the  King  of  the  French,  for  the  release  of  Prince  Polignac 
and  other  state  prisoners,  formerly  ministers  of  state  of  the  late  King 
Charles  X.,  now  confined  in  the  fortress  of  Ham  for  attempting  a  revolu- 
tion in  France,  which  was  afterwards  successfully  accomplished  by  others 
in  July,  1830,  and  by  means  of  which  the  present  King  of  the  French  was 
placed  upon  the  throne.  The  foreign  secretary  (Lord  Falmerston),  though 
personally  sympathizing  in  the  object  sought  to  be  obtained  by  the  motion, 
declared  that  the  House  "  could  take  no  step  so  inexpedient,  or  even 
dangerous,  as  to  ask  the  King  of  England  by  address  tc  interfere  in  matters 
connected  with  the  domestic  concerns  of  another  country  "  {Mir.  of  Pari. 
1836,  p,  161 1.   And  see  Life  of  T.  S.  Ditncombe,  A/.P.  v.  i,  pp.  237-244). 

In  1839,  a  member  moved  a^-  address  for  correspondence  between  the 
Foreign  Office  and  the  British  ninister  at  Stockholm  relative  to  the  erec- 
tion of  vSlito,  in  Gottland,  into  a  free-port,  to  the  manifest  advantage  of 
British  interests.  Lord  Palmerston  opposed  the  motion,  because  neither 
*'  this  House  nor  the  English  government  has  any  business  to  meddle  with 
the  internal  affairs  of  he  government  of  Sweden,"  as  would  be  done  were 
ihis  motion  to  prevail.  It  was  accordingly  negatived  {Alir.  of  Par/.  1839, 
pp.  786-792  ;  see  also  lb.  p.  2762).  And  in  186 1,  a  motion  for  copies  of 
despatches  from  our  ambassador  at  Vienna,  describing  the  constitution  lately 
granted  i)y  the  Emperor  of  Austria  to  his  subjects,  was  withdrawn  ;  on  its 
being  stated  by  the  foreign  secretary  (Lord  John  Russell)  that,  "  although 
there  is  no  secret  about  the  matter,"  it  was  not  desirable  to  produce  papers 
"  which  relate  so  entirely  to  the  internal  affairs  of  Austria  "  [Hans.  D. 
V.  162,  p.  1870). 

•  Lord  Derby,  lb.  v.  ^34,  p.  1823.  Recognizing  this  distinction,  the 
government  acquiesced  in  motions  made  in  the  House  of  Commons,  both 
in  1832  and  1842,  for  addresses  for  copies  of  manifestoes  and  ukases  issued 
by  the  Russian  government,  and  relating  to  the  administration  of  the 
kingdom  of  Poland  ;  England  having  been  party  to  a  treaty,  in  1815,  by 
which  the  condition  of  Polc^nd  had  been  regulated,  and  subsequent  acts 
of  the  Russian  government  towards  the  Poles  having  taken  place,  in 
alleged  contravention  of  that  treaty  (Sir  R.  Peel,  in  I/ans.  D.  v.  64,  pp. 
823-825);  and  in  1841,  i\  ,iiember  moved  to  resolve  that,  in  the  opinion  of 
the  House  of  Commons,  certain  tolls,  known  as  the  Sound  dues,  levied  by 
the  King  of  Denmark  on  British  (and  other)  "^hipping  were  unjust,  and 
r*^quired  revision.  The  for*,  g  1  secretary  admitted  the  fact,  and  that  the 
grievance  was  one  of  long  standing  ;  but  he  declared  that  negotiations  had 
been  recommenced  for  the  removal  of  the  tolls,  and  that  it  was  therefore 
inexpedient  for  the  House  to  interfere.  Sir  R.  Peel  (in  Opposition  at  the 
time)  concurred  in  the  inexpediency  of  interference  by  the  House  in  foreign 
negotiations,  but  considered  that,  if  the  crown  should  be  unable  to  procure 
redress,  the  House  might  properly  and  advantageously  interpose,   and 
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The  British  government  has  likewise  a  right  to  interfere 
Protection  of  ^"^  demand  redress  from  a  foreign  government 
British  vi^henever   there    is    reason  to   believe   that  any 

subjects.  British  subject  has  suffered  a  wrong  for  which  that 

government  is  responsible,  and  has  failed  to  obtain  redress. 
Papers,  in  such  cases,  should  be  submitted  to  parliament ; 
and,  if  it  should  appear  that  there  is  any  ground  of  com- 
plaint against  the  Foreign  Office,  that  department  would  be 
amenable  to  parliamentary  criticism  and  censure.^  But  the 
government  have  distinctly  declined  to  take  up,  as  international 
questions,  complaints  of  British  subjects  against  foreign  states 
arising  out  of  private  loan  transactions ;  or  to  interpose,  except 
by  good  offices,  between  bondholders  and  the  states  by  which 
they  may  be  wronged.** 

Bearing  in  mind  the  constitutional  limits  wherein  the  active 
interference  of  parliament  in  the  affairs  of  foreign  nations  is 
necessarily  restrained,  there  is,  nevertheless,  an  important 
function  fulfilled  by  the  British  legislature,  as  the  mouthpiece 
^  .  .  of  an  enlightened  public  opinion,  which  calls  for 

Opinions  ex-  •    i  i  lin 

pressed  in  spccial  remark.  When  events  are  transpirmg 
fore'igiraffli°s  ^^road  upon  which,  in  the  interests  of  humanity, 
or  of  the  peace  and  good  government  of  the  world, 
it  is  desirable  that  British  statesmen  should  have  an  opportunity 
of  declaring  their  sentiments,  from  their  place  in  parliament — 
whether  by  so  doing  they  merely  express,  with  the  weight  due 
to  their  personal  character  and  high  official  position,  the 
general  feelings  of  the  country,  or  whether  they 
aim  at  influencing  public  opinion  itself  by  intelligent 
and  authoritative  explanations  upon  points  concerning  which 

fortify  the  crown  by  a  temperate  expression  of  opinion  on  the  subject, 
which  vvould  doubtless  have  weight  with  the  Danish  government.  By 
general  consent,  the  •^lotion  was  set  aside  by  the  previous  question,  to  be 
renewed  at  another  time,  if  necessary  (i1//>.  of  Pari.  1841,  pp.  790-793). 
The  House  was  afterwards  informed,  in  reply  to  a  question,  of  the  satis- 
factory progress  of  the  negotiations  (//'.  p.  2364). 

'  Aflairs  of  Greece,  Hans.  D.  v.  Ui,  p.  1293  ;  lb.  v.  112,  pp.  ^28,  329, 
478,  639-739;  case  of  the  Tornado,  lb.  v.  200,  p.  2109;  murder  of 
British  subjects  by  Greek  brigands,  Jb.  v.  201,  pp.  1123,  1162;  v.  203, 
pp.  S,  1412. 

'^  Foreign  Sec.  despatch  of  Ap.  26,  187 1,  quoted  in  Hans.  D.  v.  225, 
p.  201 ;  and  see  observations  in  House  of  Com.  on  July  21  and  Aug.  14, 
1876,  on  the  guaranteed  Turkish  Loan  of  1854  ;  and  see  Hans.  D.  v.  235, 
p.  1322. 
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they  possess  peculiar  facilities  for  instructing  the  public  mind 
— it  is  customary  for  some  member  to  call  the  attention  of  the 
House  and  of  the  government  thereto,  in  an  informal  way,  or 
upon  a  motion  for  papers ;  ^  or,  if  need  be,  to  propose  resolu- 
tions, to  express  the  sense  of  the  House  in  regard  to  the 
proper  action  of  the  British  crown  in  such  a  contingency. 
But,  while  important  beneficial  results  may  follow  from  the 
temperate  use  of  this  practice,  it  is  liable  to  great  abuse. 
Discussions  upon  topics  which  are  beyond  the  jurisdiction  of 
parliament  to  determine  should  not  be  provoked  except  upon 
grave  and  fitting  occasions.  When,  by  the  operation  of  exist- 
ing treaties,  the  position  or  interests  of  England  may  be 
affected  by  events  transpiring  in  other  countries  ^ — or  where 
there  is  a  reasonable  probability  that  the  observations  of 
statesmen  and  politicians  in  the  British  legislature  will  have  a 
beneficial  influence  upon  the  fortunes  of  the  country  to  which 
they  refer  ^ — they  would  not  be  unsuitable  or  out  of  place. 
But,  whenever  the  ministers  of  the  crown  discourage  or 
deprecate  the  expression  of  opinions  in  parliament  upon  the 
course  of  affairs  in  other  countries,  it  is  safer  to  defer  to  their 
guidance,  and  to  refrain  from  utterances  that  may  be  hurtful 
to  the  cause  which  it  is  desired  to  promote,  and  that  might 
even  operate  prejudicially  upon  the  interests  of  the  British 
nation.* 

We  have  now  passed  under  review  some  of  the  prerogatives 
of  the  British  crown,  and   have  endeavoured  to  concluding 
point  out,  in  the  light  of  precedent,  and  with  the  remarks. 
help  of  recognized  authority  in  the  interpretation  of  constitu- 
tional questions,  the  proper  functions  of  parliament  in  relation 
thereto.     We  have  shown  that  the  exercise  of  these  prerogatives 

*  See  the  observations  of  Sir  R.  Peel  and  Ld.  J.  Russell  on  religious 
intolerance  in  Spain,  Hans.  D.  v.  161,  pp.  2054,  2072  ;  discussion  on  the 
affairs  of  Denmark  and  Holstein,  in  the  Lords,  on  March  18,  1861  ;  and 
on  the  Pope  and  the  Kingdom  of  Italy,  in  the  Lords,  on  April  19,  1861  ; 
debates  on  the  affairs  of  Poland  in  the  Lords  on  July  19,  1861,  and  in  the 
Commons  on  Feb.  27,  1863.  And  the  debates  in  the  Commons  on  the  state 
of  Turkey  on  June  18,  1875  ;  and,  in  1877,  upon  the  Eastern  Question, 
especially  on  the  resolutions  proposed  by  Mr.  Gladstone,  Hans.  D,  v.  234, 
pp.  loi,  955. 

*  Hans.  D.  v.  169,  p.  884 ;  and  see  the  debate  in  the  Commons  (upon 
a  formal  motion),  Hans.  D.  v.  190,  p.  1983,  on  the  law  of  expatriation. 

»  Sir  F.  Goldsmid  and  Ld.  Palmerston, /<!'.  v.  167,  pp.  1171,  I195. 

*  Hans.  D.  v.  195,  p.  362. 
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has  been  entrusted,  by  the  usages  of  the  Constitution,  to  the 
responsible  ministers  of  the  crown,  to  be  wielded  in  the  king's 
name  and  behalf,  for  the  interests  of  the  state ;  subject  always 
to  the  royal  approval,  and  to  the  general  sanction  and  control 
of  parliament.  Parliament  itself,  we  have  seen,  is  one  of  the 
councils  ot  the  crown,  but  a  council  of  deliberation  and  advice, 
not  a  council  of  administration.  Into  the  details  of  administra- 
tion a  parliamentary  assembly  is,  essentially,  unfit  to  enter; 
and  any  attempt  to  discharge  such  functions,  under  the  specious 
pretext  of  reforming  abuses,  or  of  rectifying  corrupt  influences, 
would  only  lead  to  greater  evils,  and  must  inevitably  result  in 
the  sway  of  a  tyrannical  and  irresponsible  democracy.  "  Instead 
of  the  function  of  governing,  for  which,"  says  Mill,^  "  such  an 
assembly  is  radically  unfit,  its  proper  office  is  to  \,  atch  and 
control  the  government ;  to  throw  the  light  of  publicity  on  its 
acts;  to  compel  a  full  exposition  and  justification  of  all  of 
them  which  any  one  considers  questionable ;  to  censure  ihem 
if  tound  to  merit  condemnation  ;  and  if  the  men  who  compose 
the  governn-ient  abuse  their  trust,  or  fulfil  it  in  a  manner  which 
conflicts  wit.i  the  deliberate  sense  of  the  nation,  to  expel  them 
from  office  " — or,  rather,  compel  them  to  retire,  by  an  unmis- 
takabie  expression  of  the  will  of  parliament.  Instead  of 
attempting  to  decide  upon  matters  of  administration  by  its 
own  vote,  the  proper  duty  of  a  representative  assembly  is  *'  to 
take  care  that  the  persons  who  have  to  decide  them  are  the 
proper  persons,"  "  to  see  that  these  individuals  are  honestly 
and  intelligently  chosen,  and  to  interfere  no  further  with  them ; 
except  by  unlimited  latitude  of  suggestion  and  criticism,  and 
by  applying  or  withholding  the  final  seal  of  national  assent."  ^ 

'  Mill,  Rep.  Govt.  p.  104, 

^  lb.  pp.  94,  106.     The  whole  chapter  "On  the  Proper  Functions  of 
Representative  Bodies  "  is  deserving  of  a  careful  study. 
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CHAPTER   III. 

THE   PREROGATIVE   OF   THE   CROWN  AND   THE   PRIVILEGE   OF 

PARLIAMENT — COntUlUed. 

The  Crown  as  the  Head  of  the  Church  and  State. 

In  dealing  with  the  remaining  prerogatives  of  the  crown,  which 
will  be  considered  in  the  present  and  in  the  succeeding 
chapters,  it  will  be  convenient  to  arrange  them  under  distinct 
hep  dings.  The  first  of  these  will  deal  with  the  crown  as  the 
head  of  the  State  and  of  the  Church.  The  second  of  them 
will  describe  some  other  attributes  belonging  to  the  king.  It 
will  deal  with  the  crown  as  the  fountain  of  justice,  the 
fountain  of  mercy,  the  fountain  of  honour. 

I.  The  crown  is  the  legal  head  of  the  Church  established  in 
the    realm  of  England :    the   interpreter   of  the  .     , 

•    i.       J    J  ^       I  J    u      ^u      T-u-   ..        Legal  position 

meanmg  mtended  to  be  conveyed  bythelhirty-  oftheEstab- 
nine  Articles,  the  Liturgy,  and  other  recognized  ''^^^^  Church. 
formularies  of  the  Church  ;  and  the  depository  of  the  ultimate 
appellate  jurisdiction  in  all  causes  and  matters  ecclesiastical.'- 
All  appellate  authority  which,  previous  to  the  Reformation, 
was  exercised  over  members  of  the  Established  Church  by  the 
pope,  is  now  by  statute  vested  in  the  Crown  of  England ;  and 
every  court,  ecclesiastical  or  civil,  held  in  England  must  be 
held  in  the  name  and  under  the  authority  of  the  sovereign.'' 
The  kingdom  of  England  and  Wales  is  divided  into  thirty- 

'  Royal  Declaration  prefixed  to  the  Thirty-nine  Articles. 

'  25  Henry  VIII.  c.  19  ;  I  Eliz.  c.  i  ;  16  Car.  I.  c.  II;  13  Car. 
II.  c.  12.  See  debate  in  House  of  Lords,  Hans.  D.  v.  ill,  p.  598,  on  the 
Bishop  of  London's  Bill  on  Appeals  to  the  Privy  Coun.  from  Eccl.  Courts. 
The  Ld.  Chan,  speech,  in  Hans,  D,  v.  168,  p.  226.  The  Bishop  of 
Oxford's  speech,  lb.  v.  184,  p.  518.  And  Ld.  Chanc.  Cairns  and  Ld. 
Westbury,  on  the  Supremacy  of  the  Crown,  lb.  v.  193,  pp.  1227-1233; 
Montagu  Burrows,  Parliament  and  the  Church  of  England ,  1875. 
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two  dioceses,  including  that  of  Sodor  and  Man;^  the  respective 
limits  of  which  have  been  defined  by  Acts  of  Parliament.'^  By 
the  laws  of  the  realm  no  person  can  be  consecrated  to  the 
office  of  bishop  in  the  Established  Church  of  England  without 
the  license  of  the  crown  to  the  dean  and  chapter  for  the 
election  to  that  office  of  the  person  named  in  a  letter  missive 
accompanying  the  same.  A  royal  mandate,  under  the  great 
Established  Seal,  for  the  confirmation  and  consecration  of  the 
Church.  proposed  bi'ihop  is  also  necessary.     And,  if  the 

dean  and  chapter  defer  or  delay  their  election  above  twelve 
days  from  the  receipt  of  the  license,  letters  patent  may  be 
issued  by  the  crown,  conferring  the  episcopal  office  upon  the 
nominee  of  the  crown.  The  confirmation  of  the  election  of  a 
bishop  by  the  archbishop  is  simply  ministerial,  and  merely  a 
matter  of  form.^  The  crown  has  no  power,  by  its  mere  pre- 
rogative, to  create  new  dioceses,  in  any  part  of  the  kingdom. 
It  must  have  recourse,  for  such  a  purpose,  to  the  supreme 
authority  of  parliament.  The  crown,  as  legal  head  of  the 
Church,  may  command  the  consecration  of  a  bishop  to  an 
existing  see,  but  it  has  no  right  to  create  a  new  ecclesiastical 
corporation,  whose  status  and  authority  should  be  recognized 
by  the  community  at  large.  Accordingly,  when  four  new 
bishoprics  were  constituted  by  K^nry  VIII.,  the  assistance  of 
parliament  was  invoked  to  give  effecv  thereto.*  In  1836,  when 
the  bishoprics  of  Manchester  and  Ripon  were  constituted,  and 
in  1875  upon  the  estabhshment  of  the  see  of  St.  Albans,  and 
ecclesiastical  jurisdiction  conferred  upon  the  bishops,  it  was 
under  the  provisions  of  an  Act  of  Parliament.'  Suffragan 
bishops  also  are  appointed  under  authority  derived  from  parlia- 
ment ;  and,   though  the  selection  of  two  candidates  for  the 

*  [The  diocese  of  Sodor  and  Man  is  within  the  province  of  York  ;  it  is 
not  included  in  the  kingdom  of  England  and  Wales. — Editor.^ 

«  6  &  7  Will.  IV.  c.  77  ;  38  &  39  Vict.  c.  34 ;  41  &  42  Vict.  c.  68. 

'  25  Henry  VIII.  c.  20,  §  14.  See  the  case  of  13ishop  Hampden,  Q.  B. 
Rep.  N.S.  V,  II,  p.  483  ;  and  Arnould,  Life  of  Ch.  Justice  Denmatiy  v.  2, 
p.  237.  And  see  J.  W.  Lea,  on  The  Bishops'  Oath  of  Homage,  Riving- 
tons,  1875.     And  see  Com.  Debates  on  the  Conge  d'elire  Bill  in  1877. 

*  31  Henry  VIII.  c.  9.  This  Act  is  not  found  in  the  ordinary  ed.  of  the 
statutes,  but  it  is  cited  in  the  judgment  of  the  Privy  Council  in  the  case  of 
Bishop  Colenso. 

*  6  &  7  William  IV.  c.  77  ;  38  &  39  Vict.  c.  34.  [The  same  course  has 
been  taken  with  respect  to  the  bishoprics  established  since  1875. — 
Editor. '\ 
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office  is  vested  in  the  particular  archbishop  or  bishop  on  whose 
behalf  a  suffragan  is  to  be  nominated  by  the  crown,  it  is  not 
compulsory  on  the  crown  to  choose  either  of  them.  Govern- 
ment may  inquire  as  to  the  persons  intended  to  be  proposed 
as  suffragans  in  any  given  case  before  consenting  to  entertain 
the  question  at  all.^ 

All  ecclesiastical  synods  or  convocations  of  the  Church  must 
be  convened,  prorogued,  dissolved,  restrained,  and  ^ 

1    ^    J    1      \i  XT  i-  r  .1        Convocations. 

regulated  by  the  queen.  No  convocations  of  the 
bishops  and  clergy  of  the  Church  of  England  can  assemlle 
except  by  the  express  authority  and  command  of  the  crown. 
Such  authority  has  usually  been  given  at  the  summoning  of 
every  session  of  parliament;  and  it  is  now  agreed  that  the 
convocations,  or  provincial  synods,  of  the  two  provinces  of 
York  and  Canterbury  (which  are  the  ancient  ecclesiastical 
councils  of  the  archbishops)  are  of  right  to  be  assembled  con- 
currently with  parhament.  By  writs  directed  to  the  arch- 
bishops, respectively,  the  crown  exercises  the  right  of  summon- 
ing and  of  proroguing  convocation.'^  But,  by  the  Act  of 
Submission  passed  in  1532,  the  clergy  have  renounced  the 
right  to  enact  any  new  canons,  constitutions,  or  ordinances, 
"  unless  the  king's  most  royal  assent  and  license  may  to  them 
be  had,  to  make,  promulgate,  and  execute  the  same."  ^  It 
has,  indeed,  been  claimed,  on  behalf  of  the  bishops  of  the 
Church  of  England,  that  they  are  at  full  liberty  to  Diocesm 
assemble  ordinary  diocesan  synods,  to  deliberate  synods. 
upon  questions  of  faith  and  practice,  but  not  to  proceed  to 
enact  new  canons,  etc.,  without  the  previous  license  of  the 
crown.*  But  this  is  very  doubtful ;  *  at  any  rate,  **  it  is  ad- 
mitted that  diocesan  synods,  whether  lawful  or  not,  unless  with 
the  license  of  the  crown,  have  not  been  in  use  in  England  for 
above  two  centuries."  ^ 

So  far,  at  least,  as  convocation  is  concerned,  all  jurisdiction 
that  may  be  exercised  by  convocation  must  be  subject  to  the 

*  26  Henry  VIII.  c.  14 ;  Mr.  Gladstone,  Hans.  D.  v.  200,  p.  987. 
'  Trevor  on  Convocations^  pp.  126,  155. 

»  25    Henry  VIII.  c.   19.     See  Hans.  D.  v.   179,  p.    1269  ;   v.    180, 
p.  II 60. 

*  Joyce's  Sacred  Synods^  p.  40  ;  Pro.  Church  Congress  :  York,  1866. 

'  See  arguments  in  Moore's  P.  C.  C,  N.S.  v.  i,  p.  434  ;  and  Bishop  of 
Melbourne's  Memorial,  Com.  Pap.  1856,  v.  44,  p.  142. 
«  Moore,  /^  C.  C,  N.S.  v.  i,  p.  464. 
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authority  and  control  of  the  sovereign.  By  virtue  of  the 
queen's  writ  of  summons,  convocation  is  empowered 
to  deliberate  upon  matters  affecting  the  interests 
of  reUgion  and  of  the  Churcli.  It  is  well  known  that,  from  the 
time  of  George  I.  (17 17)  until  a  very  recent  period,  it  was  a 
regular  practice  for  the  crown  to  interpose  and  stop  the 
deliberations  of  convocation  by  a  prorogation,  immediately 
after  they  had  formally  assembled.  But  of  late  years  a  different 
policy  has  prevailed,  and  it  has  been  deemed  expedient  that 
an  opportunity  should  be  afforded  to  the  Church  in  convoca- 
tion to  enter  upon  the  free  discussion  of  all  ecclesiastical 
questions.  If  the  crown  wishes  particular  subjects  to  be  dis- 
cussed in  convocation,  "a  letter  of  business"  is  issued,  direct- 
ing the  consideration  of  convocation  to  be  applied  to  the 
subjects  specified  therein.  But  another  instrument,  namely,  a 
*'  royal  license,"  is  required  by  the  Act  of  Submission  to  warrant 
convocation  in  enacting  a  new  canon,  or,  as  it  is  termed, 
*'  alleging  or  putting  in  use  any  existing  ordinance  or  canon  ; " 
in  other  words,  passing  any  judgment,  opinion,  or  sentence 
upon  the  question  that  has  been  debated.^  No  ordinance  or 
sentence  agreed  upon  in  convocation  has  any  legal  validity 
until  it  has  received  the  sanction  of  the  crown ;  and,  if  any 
attempt  be  made  to  enforce  the  same  without  such  sanction,  the 
parties  concerned  would  incur  the  penalties  of  a  praemunire.'^ 

2.  The  principle  of  constitutional  law  which  requires  that 
Church  of  '^®  prerogative  of  the  crown  in  matters  ecclesias- 
Engiand  in  the  tical  shall  bc  excrciscd  within  the  limits  prescribed 
colonies.  ^^  parliament,   applies   with   equal   force  to   the 

erection  of  episcopal  sees  in  the  colonies  of  the  United  King- 

*  Upon  the  assembling  of  the  convocations  of  Canterbury  and  York  in 
February,  1872,  pursuant  to  the  queen's  writ,  royal  letters  of  business,  and 
a  royal  license,  were  severally  issued  for  the  purpose  of  enabling  them  to 
consider  and  report  upon  the  matters  contained  in  the  Fourth  Report  of  the 
Ritual  Commission,  and  the  Convocations  reported  thereon  (Com.  Fap, 
1872,  V.  46,  p.  39).  A  Bill  was  afterwards  passed  through  parliament  to 
give  efifect  to  certain  recommendations  of  the  Ritual  Commissioners,  but  in 
the  House  of  Commons  the  preamble  was  amended,  by  striking  out  words 
which  implied  that  the  existing  law  was  altered  *'  in  pursuance  of  a  report 
made  by  convocation."  It  being  undeniable  that  parliament  is  competent 
to  legislate  upon  ecclesiastical  questions  without  the  assent  of  convocation 
(Hans.  D,  v.  211,  pp.  889-897,  1088). 

'  Hans.  D.  v.  204,  p.  1969  ;  Ld.  Chanc.  Westbuiy,  lb.  v.  176,  p. 
1544;  Att.-Gen.  (Sir  R.  Palmer)  lb.  v.  180,  p.  660. 
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doiii.     The  Church  of  England,  however,  cannot  be  regarded 
as  an  Established  Church  in  any  British  colony. 

In  crown  colonies,  that  is  to  say,  colonies  which  have  been 
acquired  by  conquest  or  cession,  and  which  do  not  possess 
se[jarate  legislative  institutions — the  legislative  power  being 
exercised  by  the  crown,  through  orders  in  council — bisho[)rics 
may  be  constituted,  and  a  measure  of  ecclesiastical  jurisdiction 
conferred,  by  the  sole  authority  of  the  crown.  This  has  been 
done  in  the  crown  colonies  of  Ceylon,  Sierra  cobniai 
Leone,  St.  Helena,  and  the  Mauritius,  and  also  at  ^^""'■cii. 
Gibraltar.  In  all  these  places  episcopal  sees  have  been  esta- 
blished by  the  authority  of  the  crown,  which  had  a  legal  con- 
nection with  the  Church  in  the  mother-country.  But,  even  in 
the  case  of  crown  colonies,  it  should  be  remarked,  that  since 
the  repeal  of  the  Act,  i  Eliz.  c.  i,^  which  enabled  the  sovereign 
to  appoint  persons  who  could  execute  all  manner  of  ecclesi- 
astical jurisdiction  in  any  country  belonging  to  the  English 
crown,  there  is  no  power  in  the  crown  alone  to  create  any  new 
or  additional  ecclesiastical  tribunal  with  coercive  jurisdiction 
within  the  realm.'*  "  It  is  a  settled  constitutional  princii)le  or 
rule  of  law,  that  although  the  crown  may  by  its  prerogative 
establish  courts  to  proceed  according  to  the  common  law,  yet 
that  it  cannot  create  any  new  court  to  administer  any  other 
law ;  and  it  is  laid  down  by  Lord  Coke  in  the  Fourth  Institute, 
that  the  erection  of  a  new  court,  with  a  new  jurisdiction,  cannot 
be  without  an  Act  of  Parliament." " 

The  Church  of  England  in  a  crown  colony  is  prohibited  from 
making  any  regulation  which  is  at  a!!  at  variance  with  the 
ecclesiastical  law  ot  the  Church  in  the  mother-country.*  More- 
over, the  power  of  the  crown  in  any  such  colony  must  be 
exercised  within  the  limits  prescribed  by  constitutional  law. 
Notwithstanding  the  opinion  which  has  been  expressed  by 
some  eminent  authorities,*  that  the  position  of  episcopal  sees 

*  By  the  Act  16  Car.  I.  c.  11  ;  and  see  13  Car.  II.  c.  12. 

*  Judgmt.  of  P.  Coun.  in  re  the  Bishop  (Colenso)  of  Natal,  Moore's 
P.C.C.,  N. S.  V.  3,  p.  115  ;  Il>.  V.  I,  p.  436.  Arguments  in  case  of  Long 
V.  the  Bishop  of  Capetown.  And  see  a  digest  of  all  cases  and  opinions 
on  Eccles.  Law  applicable  to  the  Colonies,  in  Forsyth,  ConsL  Law,  pp. 
55-63.  '  Judgmt.  of  P.  Coun.  in  Bishop  Colenso's  case. 

*  Case  of  the  Diocese  of  Colombo,  Com.  Pap.  1866,  v.  49,  p.  228. 

*  Bishop  of  London,  Hans,  D.  v.  184,  p.  51 1  ;  Ld.  Carnarvon  (col. 
secretary),  lb.  p.  803. 
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in  the  crown  colonies  is  not  affected  by  the  judgment  of  the 
Privy  Council  in  Bishop  Colenso's  case,  it  may  be  assumed  that 
Colonial  the  power  of  the  crown  in  such  colonies  is  shown 

Church.  |)y  this  decision  to  be  limited  to  the  issue  of  letters 

patent/  sufficient  in  law  to  establish  personal  relations  between 
the  bishop  and  his  clergy,  as  ecclesiastics,  and  which  merely 
confer  powers  that  can  be  enforced  by  mutual  agreement ;  and 
that  no  bishop  so  appointed,  under  the  provision  of  his  letters 
patent,  possesses  any  coercive  legal  authority  whatsoever.'^ 

Any  bishop  appointed  by  the  sole  authority  of  the  crown  to 
any  colonial  diocese,  unless  he  has  obtained  from  the  Imperial 
Parliament,  or  from  the  local  legislature,  power  to  enforce  his 
decrees,  must  resort  to  the  civil  tribunals  for  that  purpose; 
and  they  will  give  or  withhold  their  assistance  accordingly  as 
they  are  satisfied  that  he  has  rightly  exercised  his  episcopal 
functions  in  the  particular  instance. 

In  the  case  of  new  settlements  (not  being  crown  colonies) 
and  colonies  which  have  received  legislative  institutions,"  it  is 
clear  that  the  crown  (subject  to  the  special  provisions  of  any 
Act  of  Parliament)  stands  in  the  same  relation  to  such  a 
settlement  or  colony  as  it  does  to  the  United  Kingdom ;  and 
although  it  may  authorize  the  consecration  of  a  bishop  in  and 
Colonial  for  the  benefit  of  the  Church  of  England  in  any 

bisho-s.  such   colony,    and    thereby    establish    "  personal 

relations "  between  the  said  bishop  and  his  clergy,  it  has  no 
power  to  assign  him  any  diocese,  with  diocesan  jurisdiction,  or 
coercive  legal  authority  therein,  without  a  special  Act  being 
first  passed  by  the  imperial  or  colonial  legislature,  authorizing 
the  issue  of  letters  patent  for  that  purpose.     For  "  no  metro- 

'  For  copies  of  letters  patent  heretofoie  issued,  creating  colonial 
bishoprics,  with  or  without  metropolitan  powers,  see  Com.  Pap.  1866, 
V.  49,  p.  i8i. 

'  The  contrary  opinion  was  maintained  by  Bishop  Colenso,  in  his  argu- 
ment before  the  Supreme  Court  of  Natal,  in  September,  1867,  in  the  case 
of  the  Bishop  v.  the  Dean  of  Maritzburg.  But  the  judgment  of  the  court, 
in  January  following,  disallowed  the  act  of  the  bishop  in  depriving  the 
denn  of  his  office,  though  it  allowed  him  to  assume  control  over  the  Lhurch 
buildings  in  the  diocese  {Com.  Pr*>.  1867-8,  v.  48,  p.  465). 

'  See  Act  6  «Sl  7  Vict.  c.  13.  Certain  bishoprics  in  the  East  Indies  were 
authori/.cd  to  be  established  by  the  imperial  Acts,  53  Geo.  HI.  c.  155, 
§  49,  and  3  <\:  4  Will.  IV.  c.  86,  §  93.  See  also  5  &  6  Vict.  c.  1 19,  and 
34  &  35  Vict.  c.  62.  The  East  India  bishops  are  still  ap[)ointed  by  the 
quten,  by  letters  patent  {Com.  Pap,  187 1,  v.  50,  p.  739). 
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politan,  or  bishop,  in  any  colony  having  legislative  institutions 
can,  by  virtue  of  the  crown's  letters  patent  alone  (unless 
granted  under  an  Act  of  Parliament,  or  confirmed  by  a  colonial 
statute),  exercise  any  coercive  jurisdiction,  or  hold  any  court 
or  tribunal  for  that  purpose.  Pastoral  or  spiritual  authority 
may  be  incidental  to  the  office  of  bishop,  but  nil  jurisdiction 
in  the  Church,  where  it  can  be  lawfully  conferred,  must  pro- 
ceed from  the  crown,  and  be  exercised  as  the  law  directs ;  and 
suspension  or  deprivation  of  office  is  a  matter  of  coercive 
legal  jurisdiction,  and  not  of  mere  spiritual  authority."^ 

Our  definition  of  the  legal  status  of  a  bishop  of  the  Church 
of  England,  in  a  colony  or  dependency  of  the  case  of  uishop 
British  crown,  is  taken  from  a  judgment  of  the  Coicnso. 
Privy  Council  in  March,  1865,  in  the  case  of  Dr.  Colenso, 
Bishop  of  Natal,  who  was  deprived  of  his  episcopal  functions  — 
after  a  formal  trial  and  condemnation  for  heretical  opinions, 
before  a  synod  of  the  Church  in  South  Africa — by  his  metro- 
politan. Dr.  Gray,  the  Bishop  of  Capetown.  Upon  the  appeal 
of  Bishop  Colenso  to  the  Ptivy  Council,  the  decisitm  of  the 
metropolitan  was  set  aside,  upon  the  ground  of  want  of  the 
necessary  authority  and  jurisdiction  to  determine  upon  the  case. 

Adverting  to  this  judgment,  it  was  stated  by  the  Attorney- 
General  in  the  House  of  Commons  on  March  27, 
1865,  that  the  Privy  Council  thereby  determined  j^KU;*^m"ntof 
(i)  that  no  legal  dioceses  are  created  by  letters  i'.'^"  '*".yy 

^    '  .  ,       °      ,        .  .  •'  .  Council. 

patent  m  the  colonies   possessmg  representative 
institutions,  or  in  which  the  Church  of  England  had  not  been 
previously  established  by  law  ;  (2)  that  the  letters  patent  here- 
tofore illegally  issued  for  the  erection  of  episcopal  sees  in  such 
colonies  do  not  create  any  legal  identity  between  colonial 
the    Episcopal    Church   presided   over   by   these  bishops. 
bishops,  and  the  United  Church  of  England  and  Ireland  ;  (3) 
that  these  letters  patent  do  not  introduce  into  those  colonies 
any   part    of  the   English    ecclesiastical   law ;    (4)  th.it   they 
confer  on  the  bishops  no  legal  jurisdiction  or  power  what- 

*  Privy  Coun.  Judgt.  Bp.  of  Natal  v.  Bp.  of  Capetown  ;  Ju<1gniont  of 
Master  of  the  Rolls,  on  )ip.  Colenso's  salary,  Nov.  6,  1866;  Jurist  /u-/>, 
N.S.  V.  12,  p.  971.  For  comments  on  tliis  juilj^ment,  see //u;/J.  /->,  v.  I.S5, 
pp.  386,  392;  Jk  V.  l86,  p.  383;  and  see  Long  z-.  the  Bp.  of  Capetown, 
in  Moore's  /.C.C.,  N.S,  v.  I,  p.  41 1 ;  and  see  /.'.r  /'(ir/e  (".  A.  Jenkins, 
Clerk,  and  Att.-Gen.  of  Bernmda,  Z.  /".  AV/.  N.S.  v.  19,  p.  583. 
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ever  ;  and  add  nothing  to  any  authority  which  the  bishops 
may  be  legally  capable  of  acquiring  by  the  voluntary  principle, 
without  any  letters  patent  or  royal  sanction  at  all.  The 
maximum  operation  of  these  letters  patent  seems  to  be,  to 
incorporate  the  bishops  and  their  successors,  not  as  an  eccle- 
siastical corporation  in  the  colony,  whose  status,  rights,  and 
authority  the  colonies  would  be  required  to  recognize ;  but 
simply  as  a  common  legal  corporation,  which  it  is  in  the  ordi- 
nary prerogative  of  the  crown  to  create,  and  for  which  no 
statutory  powers  are  required.^  On  May  30,  the  colonial 
secretary  informed  the  House  of  Commons  that,  upon  the 
advice  of  the  law  officers  of  the  crown,  the  government  had 
decided  that,  in  existing  circumstances,  no  letters  patent  to 
bishops  ought  to  be  issued  to  colonies  having  representative 
institutions.  In  filling  up  n  then-existing  vacancy  in  the 
diocese  of  Rupert's  Land,  a  letter  was  addressed  by  the  Arch- 
bishop of  Canterbury  to  the  colonial  secretary,  upon  which  her 
Majesty  was  pleased  to  issue  a  mandate  to  the  archbishop 
authorizing  him  to  consecrate  a  bishop,  but  no  letters  patent 
were  issue- ^  purporting  to  convey  jurisdiction  conferred  by  the 
crown. '^ 

The  authority  presumed  to  have  been  conferred  upon  a 
Colonial  colouial  bishop,  by  his  letters  patent,  "  to  perform 

diocesan  all   the   functions  appropriate   to  the   office  of  a 

synods.  bishop  In  a  colony,"  did  not  "confer   power   to 

convene  a  meeting  of  clergy  and  laity,  to  be  elected  in  a  certain 
manner  prescribed  by  him,  for  the  purpose  of  making  laws 
binding  upon  churchmen."  "Such  a  meeting,"  it  was  held, 
was  "  not  a  synod,  and  its  acts  are  illegal,  if  they  purport, 
without  the  consent  of  the  crown  or  the  colonial  legislature,  to 
bind  persons  beyond  its  control,  and  to  establish  new  courts 
of  justice."  ** 

In  Canada,  so  early  as  the  year  1855,  application  was  made 
,,  .  ,  to  the  Imperial  Parliament,  by  a  joint  address 
Church  in  from  both  Houscs  of  the  Canadian  legislature,  for 
Canada.         ^|^g  repeal  of  such  imperial  statutes  as  impeded  the 

'  The  Queen  v.  Eton  College,  8,  Eil.  and  B.  p.  635. 

*  Hans.  J).  V.  178,  p.  276;  v.  179,  p.  iioo.  See  the  Correspondence, 
and  form  of  mandate  in  Corrcsp.  rel.  to  Colonial  Bishoprics^  No.  i,  |866, 
p.  19. 

'  Case  of  Kornr  77.  the  Bishop  of  Capetown,  in  Brod rick's  y//(4''''^'''"^  ^ 
the  /*,  Coun.  p.  294. 
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clergy  and  laity  of  the  colonial  church  from  meeting  in  synod, 
and  from  electing  their  own  bishops ;  but,  after  consulting  the 
law  officers  of  the  crown,  the  secretary  of  state  for  the  colonies 
recommended  that  the  powers  sought  for  should  be  conferred 
by  an  Act  of  the  Canadian  legislature,  as  had  already  been 
done  in  the  colony  of  Victoria.  Whereupon  the  Act  19  &  20 
Vict.  c.  141  was  passed  to  enable  the  members  of  the  Church 
of  England  in  Canada  to  hold  synods,  and  to  elect  their  own 
office-bearers.  Being  reserved  for  the  signification  of  the  royal 
pleasure  thereon,  this  Bill  was  disapproved  by  the  crown 
law  officers,  who  were  of  opinion  that,  in  order  effectually 
to  legalize  the  election  of  Canadian  bishops,  an  imperial 
statute  would  be  requisite.  The  Bill,  however,  was  referred  to 
the  Judicial  Committee  of  the  Privy  Council,  who,  after  hear- 
ing counsel  on  the  matter,  advised  that  it  should  receive  the 
royal  assent  Whereupon  it  was  specially  ratified  by  the 
queen  in  council.^  Since  the  passing  of  this  Act,  the  crown 
has  deliberately  surrendered  the  right  ot  nominating  bishops  in 
Canada,  and  of  approving  the  choice  thereof  by  the  clergy  and 
laity.2 

3.  Inasmuch  as  the  whole  collective  legal  powers  of  a 
bishop  of  the  Church  of  England,  as  distinguished  q^^^^^^  ^j 
from  his  spiritual  powers,  are  derived  from  the  KMgiand 
crown,  in  conjunction  with  parliament,  it  follows  °-'^^°^^' 
that  no  such  authority  and  jurisdiction  can  be  granted  out 
of  the  queen's  dominions,  except  as  the  result  of  a  special 
arrangement  with  the  governing  power  of  a  foreign  country  ; 
and  that  the  authority  of  parliament  must  be  invoked  to  enable 
the  crown  to  dispense  with  the  requirements  indispensable  to 
the  ordinai'y  appointment  and  consecration  of  bishops  within 
the  realm.  Thus,  in  1786,  after  the  independence  of  the 
revolted  American  colonies  had  been  established,  an  act  was 
passed  empowering  the  Archbishop  of  Canterbury  or  York, 
with  such  other  bishops  as  they  shall  think  fit  to  assist,  to 
consecrate  citizens  or  subjects  of  foreign  states  to  the  episcopal 
office,  according  to  the  form  of  consecratior*  in  the  Churcn  of 

'  ^cc  Journal  Leg.  Assy.  Can.  1856,  pp.  259-266:  Com.  Pap.  1856, 
V.  44,  p,  129;  lb.  1857,  §  2,  V.  28,  p.  97.  Ihe  Canadian  statute  was 
afterwards  amended,  in  order  to  remove  duul)fs  in  rejjard  to  the  representa- 
lion  of  the  laity  in  the  synods,  Ijy  the  Act  22  Vict.  c.   139. 

*  Mac.  Mag.  v.  18,  p.  456. 
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England.  This  act  dispensed  with  the  necessity  for  the  royal 
license  for  the  election,  and  of  the  royal  mandate  for  the  con- 
firmation and  consecration  of  such  bishops ;  but  it  forbad  any 
such  consecration  without  the  royal  license  having  been  first 
obtained  for  the  performance  of  the  same.^  Subsequently,  in 
the  year  1841,  the  provisions  of  this  Act  were  extended  so 
as  to  admit  of  bishops  so  appointed  exercising  spiritual 
jurisdiction  over  the  ministers  of  British  congregations  of  the 
Church  of  England  in  foreign  countries,  as  well  as  over  such 
other  Protestant  congregations  as  may  be  desirous  of  placing 
themselves  under  their  authority.'^  In  1862,  the  Bishop  of 
Oxford  submitted  a  Bill  to  the  House  of  Lords,  to  authorize 
the  appointment  and  consecration  of  bishops  for  heathen  and 
Mahomedan  countries  with  a  view  to  the  spread  of  the  gospel 
among  the  heathen,  to  dispense  with  the  necessity  for  any 
license  from  the  crown,  and  to  enable  the  archbishops  to  pro- 
ceed to  consecrate  such  bishops.  The  Bill  was  opposed  by 
the  lord  chancellor,  as  being  an  attempt  to  "  assail  and  remove 
the  supremacy  of  the  crown  ;  "  and  because  it  was  necessary, 
in  order  "  to  maintain  the  constitution  of  the  country  in 
Church  and  State,  that  no  act  should  be  done  by  which  dignity 
is  conferred,  except  under  special  authority  emanating  from  the 
sovereign,  as  the  source  of  all  authority,  temporal  and 
spiritual."  Moreover,  there  was  no  necessity  for  the  Bill, 
as  the  power  and  authority  required  had  been  already  givt  by 
the  Acts  of  26  Geo.  III.  and  5  Vict,  aforesaid ;  and  there  was 
no  difficulty  in  obtaining  the  license  of  the  crown  to  proceed 
under  those  statutes.     The  Bill  was  accordingly  withdrawn." 

In  186 1,  the  bishops  of  the  Anglican  Church  in  New 
Zealand,  after  communication  on  the  subject  with  the  secretary 
of  state  for  the  colonies,  and  the  attorney-general  for  New 
Zealand,  consecrated  a  missionriry-bishop  for  the  islands  of 
the  Western  Pacific,  without  letters  patent,  or  any  mandaij 
from  the  crown,  a  precedent  which  has  since  been  followed, 
without  objection.* 

4.  By  the  Act   14  Car.  II.  cap.   4,  commonly  called   the 

>  26  Geo.  III.  c.  84. 

'  The  Jerusalem  IJishopric  Act,  5  Vict.  c.  6  ;  and  see  the  form  of  license 
from  the  crown  in  Stephen's  Ecd,  Stat.  v.  2,  p.  2150,  //. 
'  Hans.  D.  v.  1 68,  pp.  223,  234. 
♦  Jb.  V.  185,  p.  380. 
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Act  of  Uniformity,  the  use  of  the  Book  of  Common  Prayer 
thereunto  annexed  is  made  binding  upon  the  clergy  ^vct  of 
of  the  Church  of  England  :  and  they  are  expressly  Uniformity. 
forbidden  to  make  use  of  any  other  form  or  order  than  what 
is  prescribed  and  appointed  to  be  used  in  and  by  the  said 
book.  A  declaration  of  assent  and  consent  to  the  said  Book 
of  Cominon  Prayer  is  required  to  be  made  by  all  officiating 
ministers  of  the  Church,  together  with  other  declarations  for 
the  maintenance  of  the  established  religion  and  government 
in  church  and  state.  This  Act,  however,  is  limited  in  its 
operation  to  the  "  kingdom  of  England,  dominion  of  Wales, 
and  town  of  Berwick-on-Tweed."  ^  A  similar  Act  was  passed 
by  the  Irish  Parliament.*^ 

In  conformity  with  the  general  spirit  of  liberality,  and 
increased  freedom  of  action  in  regard  to  ecclesiastical  questions, 
which  characterizes  enlightened  public  opinion  at  the  present 
day,  it  ^"ould  appear  that  Parliament  is  not  inclined  to  insist 
upon  the  literal  observance  of  this  statute.  Thus,  on  August  7, 
1862,  inquiry  being  made  of  the  government,  in  the  House  of 
Commons,  whether  a  certain  injunction  issued  by  the  Bishop 
of  Oxford  to  his  clergy  was  in  conformity  with  the  Act  of 
Uniformity,  the  attorney-general  evaded  a  direct  answer  to 
the  question,  and  inclined  to  regard  the  subject-matter  of  the 
injunction  "  as  one  that  concerned  the  bishop  and  his  clergy, 
and  not  the  government.'  ^ 

In  1865,  pursuant  to  the  recommendations  of  a  royal  com- 
mission appointed  to  consider  the  terms  of  sub-  ^.     .        ,. 

^^      ,  .    ,  ,    ,.  .     ,        _,        ,        Pscw  terms  of 

scription  to  the  articles  and  liturgy  ot  the  Estab-  clerical  sub- 
lished  Church  by  persons  admitted  to  holy  orders  ^^'■'p"°"- 
therein — which  were  previously  of  a  very  stringent  character, 
— parliament  adopted  a  new  form  of  subscription,  couched  in 
general  terms,*  professedly  in  order  to  quiet  the  conscientious 
scruples  of  a  large  body  of  the  clergy,  and  to  admit  of  a  greater 
latitude  of  opinion,  in  regard  to  many  questions  of  faith  and 
practice,  concerning  which  the  Church  has  not   pronounced 

'  liut  see  the  previous  Act  on  the  same  subject,  of  I  Eliz.  c.  2,  which 
appUes  to  the  wliole  :!  "  the  Queen's  dominions,"  and  which  has  not  been 
repealed. 

*  17  &  18  Car.  II.  c.  6. 

*  /jans.  D.  V.  168,  p.  1213.  But  see  a  valuable  note  on  this  point  in 
Smith's  farl.  Rcvuvtb.  18O2,  p.  180. 

*  Uy  Act  28  &  29  Vict.  c.  122. 
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authoritatively,  or  upon  which  she  does  not  consider  it  to  be 
of  essential  importance  that  her  ministers  should  be  entirely 
atj;reed.^  The  Act  of  Uniformity  was  amended  in  187 1,  by  the 
Act  34  &  35  Vict.  c.  37,  which  directed  the  use  of  a  revised 
Table  of  Lessons,  in  lieu  of  the  one  previously  sanctioned.  It 
was  again  amended  in  1872,  by  the  Act  35  &  36  Vict.  c.  35, 
which  authorized  the  use  of  certain  shortened  forms  of  divme 
service. 

Royal  Prerogaiive  concerning  the  Army  a  fid  Navy, 

The  existence  of  a  military  force,  of  greater  or  less  extent, 
In  relation  to     ^^"^  purposes  of  protection  and  offence  against  the 

the  army  and 
navy. 


command 
sovereign  ; 


enemies  of  the  state,  is  essential  to  the  well-being 

of  every  community.     All  military  authority  and 

within    the   realm   is   necessarily   centred   in   the 

a    prerogative    which,    by    the    declaratory    Act 

13  Car.  II.  c.  6,  was  expressly  confirmed. 

The  dependence  of  the  army  upon  the  crown,  absolutely 
and  without  any  qualification,  has  ever  been  regarded  as  the 
undisputed  right  of  the  occupant  of  the  English  throne.^ 
Nevertheless,  at  the  revolution  of  1688,  such  limitations  were 
imposed  upon  this  prerogative  as  have  rendered  it  impossible 
that  it  should  be  exercised  to  the  detriment  of  English  liberty. 
It  was  declared  by  the  Bill  of  Rights  "  that  the  raising  or 
keeping  a  standing  army  within  the  kingdom  in  the  time  of 
peace,  unless  it  be  with  the  consent  of  parliament,  is  against 
law."  3 

Parliamentary  consent  to  the  continued  existence  of  a 
standing  army  is  given  only  for  the  period  of  one  year  at  a 
time,  by  a  formal  resolution  of  the  House  of  Commons  fixing 
the  number  of  men  of  which  the  army  shall  consist  This 
resolution  is  embodied  in  the  preamble  of  the  annual  Mutiny 
Act,*  which  recites  the  aforesaid  provision  of  the  Bill  of  Rights, 

'  Hans.  D.  V.  179,  p.  963  (Archbishop  of  York);  3.  v.  180,  p.  656 
(Attorney-Cjeneral  Palmer).  See  Amos,  Fifty  Years  Ern^.  Const,  pj). 
104,  109,  for  constitutional  changes  involved  in  modern  legislation  upon 
ecclesiastical  questions. 

*  See  l'ox,  Jnst.  Eng.  Govt.  594.         '  Clode,  ^[il.  Fore.  v.  i,  c.  5. 

*  The  first  Mutiny  Act  was  passed  in  1689.  With  the  exception  of  the 
interval  between  1698  and  1701  {Clode,  v.  i,  pp.  153,  3S9),  it  was  re-enacted 
every  session  till  1879,  wiien  the  Army  Discipline  and  Regulation  Act  was 
pubsed  in  lieu  of  it,  vide  infra^  p.  156,  n. 
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and  enacts  that  "  whereas  it  is  adjudged  necessary  by  her 
Majesty  and  this  present  Parliament  that  a  body  of  forces 
should  be  continued  for  the  safety  of  the  United  Kincfdoni, 
the  defence  of  the  possessions  of  her  Majesty's  crown  [and  the 
preservation  of  the  balance  of  power  in  Europe  "  ^] — the  said 
torce  shall  consist  of  such  a  number  of  men.  Having  declared 
the  assent  of  parliament  to  the  existence  of  an  army,  to  be 
composed  of  a  limited  number  of  soldiers,  the  Act  proceeds  to 
provide  for  the  discipline  of  the  force  by  authorizing  military 
offenders  to  be  punished  according  to  military  law,  instead  of 
by  the  slow  and  complex  process  of  the  civil  courts. 

In  time  of  war  "the  crown  has  absolute  power  to  legislate 
for  the  government  of  the  army,"  2  though,  as  we  shall  presently 
notice,  that  power  has  fallen  into  desuetude.  In  time  of  i)eace 
the  crown  can  only  frame  laws  and  regulations  for  the  govern- 
ment of  the  army  and  navy  by  express  authority  of  parliament. 
Thus,  the  articles  of  war  for  the  discipline  and  government  of 
the  army  are  made  in  pursuance  of  the  annual  Mutiny  Act,  the 
first  section  whereof  authorizes  the  crown  to  frame  those  articles. 
But  it  is  expressly  declared  that  this  supplemental  legislation 
shall  be  legal  only  so  far  as  it  is  in  accordance  with  the  pro- 
visions of  the  Mutiny  Act* 

In  the  years  immediately  following  the  revolution,  the 
Mu^^'ny  Acts  dealt  exclusively  with  the  matter  of  discipline, 
and  lue  parliamentary  sanction  to  the  continuance  of  the  army 
itself  was  given  by  resolution  of  the  House  of  Commons  in 
committee  of  supply,  determining  the  number  of  men  to  be 
employed,  and  voting  the  money  required  for  their  maintenance 
andsui)port.  On  two  occasions  during  the  reign  of  William  III., 
the  House  of  Commons  reduced  the  number  of  the  standing 
army  by  their  resolutions  in  this  committee,  and  one  of  these 
instances  occurred  at  the  time  when  there  was  no  Mutiny  Act 
in  operation.*     By  modern  practice,  the  numbers  of  men  to  be 

*  Tlie  wonls  between  brackets — which  were  first  inserted  in  1727,  and 
continued  thenceforth  until  1868 — have  been  since  omitted  {//ans.  D.  v. 
191,  pp.  326,  557). 

*  See  charge  of  Ch.  Just.  Cockburn,  in  the  Queen  v.  Nelson  and  Brami, 
pp.  69,  87-91.  In  time  of  war,  the  crown  acts  out  of  the  limits  of  its 
doininions  as  regards  the  army,  by  virtue  of  its  prerogative  (Barwis  v. 
Keppel,  2  Wilson,  p.  31-1). 

■  (^iieen  v.  Nelson  and  Brand,  p.  69  ;  29  Vict.  c.  9,  sec.  I. 

*  Hallam,  v.  3,  pp.  189,  190. 
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employed  both  in  the  army  and  navy  are  annually  fixed  by 
resolutions  in  committee  of  sup])ly,  and  afterwards  included, 
in  respect  to  the  army  in  the  Mutiny  Act,  and  in  respect  to  the 
navy  in  the  Act  of  Appropriation;  thus  obtaining,  for  the 
resolutions  of  the  Commons  in  limitation  of  the  amount  of 
force  to  be  in  the  hands  of  the  crown,  the  consent  of  the  other 
branches  of  the  legislature.^ 

It  is  worthy  of  remark  that  the  declaration  of  the  Bill  of 
Standing  Rights,  as  to  the  illegality  of  keeping  a  standing 

"r'liy.  army   without  the  consent  of  parliament,    is   ex- 

pressly confined  to  "  the  time  of  peace."  Moreover,  the 
Ivluiiny  Act,  in  conferring  extraordinary  powers  for  the  dis- 
cipline of  the  army  is  construed  to  mean  that,  except  "in 
tint  of  peace,"  the  enforcement  of  military  law  upon  military 
men  \  not  illegal.  Accordingly,  the  royal  prerogative,  in 
respect  to  the  embodiment  and  control  of  an  army  and 
generally  for  the  defence  of  the  realm  in  times  of  rebellion 
or  foreign  invasion  in  time  of  war,  remains  unimpaired  by 
tiiese  constitutional  restrictions,  and  is  still  the  same  as  it  was 
by  the  common  law.^  What  that  la.v  allowed  is,  however,  no 
longer  material  to  inquire,  inasmuch  as  the  monarchs  of  Eng- 
land, ever  since  the  revolution,  have  been  satisfied  to  rely 
upon  the  authority  of  the  Mutiny  Act  for  the  enforcement  of 
discipline  in  the  army  both  in  war  and  peace,  and  have  been 
equally  dependent  at  all  times  upon  the  necessity  of  obtaining 
Irom  parliament,  year  by  year,  the  supplies  required  for  the  prose- 
cution of  any  war  in  which  Great  Britain  might  be  engaged. 
Thus  military  law  is  a  branch  of  the  law  of  the  land  ap})licable 
.  only  to  certain  acts  of  a  particuL.r  class  ol  persons, 

and  administered  by  special  tribunals.     It  is  based 

*  Clode,  A/i/.  Forces^  v.  i,  pp.  86,  104;  Second  Rpt.  Courts  Martial 
Comms.  Com.  Pap,  1868-9,  v.  12,  p.  408.  In  Heu  ol  the  annual  Mutiny 
Act,  parliament  passed  an  Act  in  1879  called  the  Army  Discipline  and 
Regulation  Act,  which  embodied  various  customs  and  rules  which  had 
gradually  been  adopted.  Further  regulations  were  afterwards  made,  and 
in  1881  another  Act  was  passed  in  which  these  were  consolidated,  whilst 
the  former  statute  was  revised  and  re-enacted.  The  Regulation  of  the 
Forces  Act  and  the  Army  Act  of  188 1  now  include  all  previous  laws  and 
rcijulations  on  the  subject.  In  1882  these  acts  were  amended  by  the  Army 
(Annual)  Act,  by  the  Military  Manoeuvres  Act,  and  by  the  Reserve  Forces 
Act,  all  passed  in  that  year.  An  Act  to  consolidate  the  law  relating  to  the 
militia  was  also  passed  in  1882. 

*  Clode's  Alilitary  Forces  of  the  CroxuUy  v.  i,  pp.  1-6,  10. 
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upon  rules  for  the  government  of  the  army  and  navy  which 
have  been  framed  or  sanctioned  by  successive  Acts  of  Parlia- 
ment Courts-man ial  for  the  trial  of  military  offences  are, 
therefore,  a  part  of  the  recognized  judicatures  of  the  realm, 
whose  jurisdiction  is  confined  to  the  military  and  naval  forces 
of  the  crown.^ 

Military  law,  ho'vever,  must  not  be  confoun  d  with  martial 
law,  and  martial  law,  in  the  sense  in  which  the  ii  rm  is  popularly 
understood,  is  unknown  to  the  law  of  Englani^.  Martial  la\/ 
is,  in  fact,  the  assumption  of  arbitrary  power  over  all  persons 
in  any  district  wherein  martial  law  has  been  proclaimed,  for 
the  purpose  of  quelling  an  armed  insurrection  against  the  con- 
stituted authorities.  And  it  is  conclusively  shown  by  Sir  A. 
Cockburn,  in  his  luminous  and  elaborate  charge  in  the  case 
of  Regina  v.  Nelson  and  Brand,'^  that  the  crown,  in  its  con- 
stitutional capacity,  has  no  inherent  prerogative  to  proclaim 
martial  law,  as  applicaW  to  the  inhabitants  of  the  country 
generally,  or  to  any  parti'-ul  district  thereof,  in  any  circum- 
stances or  conditions  wl  .tsojvcr,  and  that  martial  law  cannot 
be  enforced  within  the  realm  of  England  except  by  authority 
of  parliament. 

In  case  of  riot  or  iirurrection  the  magistrates  are  authorized, 
by  the  Riot  Act,  to  ca  ,  in  the  aid  of  the  military  power  to  act 
in  aid  of  and  under  the  civil  power,  for  the  suppression  of  the 
same. 

If  a  rebellion  or  invasion  occurs,  the  crown  has  a  common- 
law  right  and  is  imperatively  required  to  put  it  down  by 
military  force.  But  all  prisoners  who  are  taken  at  such  times 
must  be  tried  before  the  ordinary  tribunals  ;  unless  parliament 
has  interposed,  at  this  particular  juncture,  by  passing  a  law 
authorizing  a  summary  mode  of  procedure  against  persons 
implicated  in  these  grave  offences. 

The  chief  justice  (Cockburn)  admits  that  "  where  illegal 
force  is  resorted  to  for  the  purpose  of  crime,  you  may  meet 

'  Forsyth,  Const.  Law^  pp.  208,  210.  The  Mutiny  Act  passed  in  1877, 
provided,  for  the  first  time — pursuant  to  the  recommendations  of  a  \Var 
Office  committee  in  November,  1876,  on  the  Militia  Acts — that  officers  of 
the  militia,  yeomanry,  and  volunteer  corps  should  be  subjected  to  the 
operation  of  that  Act,  and  of  the  Articles  of  War — not  only  when  embodied 
and  out  for  training,  but  at  other  times  {Hans.  D.  v.  232,  pp.  1401,  2019; 
V.  233,  p.  817  ;  Act  26  &  27  Vict.  c.  65,  §  21 ;  40  Vict.  c.  7,  §  2). 

'  Published  and  edited  by  W.  F.  Cockburn.     London  :  1867. 
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that  illegal  force  by  force,  and  may  repress  and  prevent  it 
by  any  amount  of  force  that  may  be  necessary  for  the  pur- 
pose ; "  as,  for  example,  **  if  a  mutiny  breaks  out  on  board 
ship,  immediate  force  may  be  resorted  to ;  you  niay  quell  the 
mutiny  if  necessary  by  killing  those  engaged  in  it."  *'  But 
this  is  not  what  can  properly  be  called  martial  law."  It  is 
•*  the  law  of  necessity,"  which  "  is  part  and  parcel  of  the  law  of 
England."  The  question  really  is,  "  whether  for  the  suppression 
of  a  rebellion,  you  may  subject  persons  not  actively  engaged 
in  it,  and  whom  you  therefore  cannot  kill  on  the  spot,  to  an 
anomalous  and  exceptional  law,  and  try  them  for  their  lives 
without  the  safeguards  which  the  law  ought  to  afford."  ^  To 
say  that  "the  necessity  of  suppressing  rebellion  is  what  justifies 
the  exercise  of  martial  law" — in  the  sense  of  an  arbitrary, 
illegal,  and  irregular  interposition  of  authority — is  a  "  fearful 
and  odious  doctrine.  There  are  considerations  more  im- 
portant even  than  the  shortening  the  temporary  duration  of  an 
insurrection.  Among  them  are  the  eternal  and  immutable 
principles  of  justice,  principles  which  can  never  be  violated 
without  lasting  detriment  to  the  true  interests  and  well-being  of 
a  civilized  community."  ^ 

The  weighty  arguments  contained  in  this  charge  ^  induced 
the  grand  jury  in  a  presentment  in  this  case  to  express  a  hope 
that  martial  law,  as  it  is  called,  might  be  more  clearly  defined 
by  legislative  enactment,*  and  on  May  6,  1867,  inquiry  was 
made  of  ministers  whether  they  proposed  in  any  manner  to  act 
upon  this  recommendation.  It  was  replied  that,  previous  to 
the  aforesaid  presentment,  the  secretary  of  state  for  the  colonies 
had  directed  a  circular  to  colonial  governors,  which  expresses 
the  views  of  her  Majesty's  government  on  the  subject  of 
martial  law." 

By  this  circular,  which  is  dated  January  30,  1867,  an  extract 
is  communicated  from  a  despatch  addressed  to  the  Governor 
of  Antigua,  in  reference  to  an  act  in  that  colony,  "  which 
purports  to  invest  the  executive  government  with  a  permanent 
power  of  suspending  the  ordinary  law  of  the  colony,  of  re- 
moving the  known   safeguards  of  life  and  property,  and  of 

'  Cockburn's  Regina  v.  Nelson  and  Brand,  pp.  85,  86. 
'-  //;.  p.  108.  »  yd.  pp.  85,  86,  108. 

*  L,  T.  V.  42,  p.  474.  *  Hans.  D.  v.  187,  p.  3. 
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legalizing  in  advance  such  measures  as  may  be  deemed  con- 
ducive to  the  establishment  of  order  by  the  military  officer 
charged  with  the  suppression  of  disturbances,"  and  which  is 
declared  to  be  "entirely  at  variance  with  the  spirit  of  EngHsh 
law."  Instructions  are  given  to  cause  to  be  submitted  to  the 
legislature  an  act  for  the  repeal  of  this  law,  because  "  in  no 
colony  "  should  the  power  given  by  the  said  law  "  be  suftered 
to  continue." 

The  circular  adds  that,  in  giving  these  instructions,  "her 
Majesty's  government  must  not  be  supposed  to  convey  an 
absolute  prohibition  of  all  recourse  to  martial  law,  under  the 
stress  of  great  emergencies,  and  in  anticipation  of  an  act  of 
indemnity.  The  justification,  however,  ot  such  a  step  mu?'. 
rest  on  the  pressure  of  the  moment,  and  the  governor  cannot 
by  any  instructions  be  relieved  from  the  obligation  of  deciding 
for  himself,  under  that  pressure,  whether  the  responsibiHty  of 
proclaiming  martial  law  is  or  is  not  greater  than  that  of  refrain- 
ing from  doing  so."  ^ 

This  despatch  has  probably  led  to  the  repeal  of  all  colonial 
acts  under  which  a  standing  power  is  conferred  upon  the 
governor  to  proclaim  martial  law.  Such  acts  were  in  existence 
in  Antigua  and  Bermuda,  and  presumably  in  Jamaica  also." 
This  will  materially  diminish  the  opportunities  for  the  abuse  of 
this  power  in  the  event  of  sudden  outbreaks,  and  necessi- 
tate an  immediate  recourse  to  the  local  legislature  either 
for  the  purpose  of  obtaining  authority  to  proclaim  martial 
law,  or  for  indemnity  for  acts  done  in  anticipation  of  such 
authority.  Moreover,  in  addition  to  the  above-mentioned 
despatch,  confidential  instructions  ^  have  been  sent  out  by 
the  Colonial  Office  to  colonial  governors  for  their  guidance 
in  case  of  insurrection  or  emergency  beyond  the  reach  of 
ordinary  law.  But  it  is  thought  that  it  will  be  necessary  to 
have  some  further  legislation  on  the  subject,  in  the  way  of 
giving  larger  powers  of  arrest  in  cases  of  necessity.* 

*  Circular  despatch  to  colonial  governors,  Com.  Pap.  1867,  v.  49,  p. 
325;  Queen  v.  Nelson  and  Brand,  p.  74,  n.  ;  Mr.  Justice  Blackburn's 
charge  in  the  case  of  Gov.  Eyre,  in  June,  1868. 

«  /Jafis.  D.  V.  188,  p.  904. 

•  lb,  p.  1724. 

♦  lb.  p.  268.  For  precedents  of  the  proclamation  of  martial  law  in  the 
colonies  from  1805  to  1863,  see  Clode,  Mil.  Fore.  v.  2,  p.  481. 
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All  ministers  of  the  crown,  through  whose  instrumentality 
resort  should  be  had  in  any  circumstances  to 
rcsjonlii.ie  for  martial  law,  are  responsible  to  parliament  for  their 
the  same.  conduct,  and  must  be  able  to  justify  the  necessity 

for  their  acts  under  penalty  of  censure,  removal  from  oftice,  or 
impeachment,  if  it  should  prove  upon  investigation  that  their 
proceedings  had  been  uncalled  for  or  unwarrantably  severe.^ 

It  is  one  of  "  the  ancient  rights  and  liberties"  of  Englishmen 
to  "  have  arms  for  their  defence,  suitable  to  their 
condition,  and  as  allowed  by  law  j  '*  and  the  funda- 
mental laws  of  the  kingdom  have  rei)eatedly  affirmed  the 
obligation  of  every  Englishman  to  have  a  knowledge  of  the 
use  of  arms,  in  order  that  he  may  assist  in  preserving 
the  public  peace."  Hence  the  militia  has  always  been  regarded 
as  the  constitutional  force  for  the  defence  of  the  realm,  and 
one  of  the  earliest  Acts  of  Parliament  after  the  restoration  of 
the  monarchy  in  1660  was  for  the  settlement  of  the  militia 
upon  a  constitutional  basis.  By  the  Militia  Laws  Consolida- 
tion Act,  passed  in  1786,  it  is  declared  that  "a  respectable 
military  force,  under  the  command  of  officers  possessing  landed 
property  within  Great  Britain,  is  essential  to  the  constitution  of 
this  realm." ' 

Upon  a  similar  principle,  the  formation  of  volunteer  corps 
Volunteer  ^^  Great  Britain  has  taken  place  under  the  direct 
corps.  authority  of  Acts  of  Parliament,  which  permit  the 

sovereign  to  accept  offers  of  military  service  from  the  people, 
under  certain  conditions.*  The  volunteer  movement,  which 
has  since  assumed  such  important  dimensions,  originated  in 
the  spring  of  1859,  when  General  Peel,  the  then  secretary  for 
war,  issued  two  circulars,  the  first  of  which  declared  the  readi- 

'  Hans.  D.  V.  184,  pp.  1803,  1893.  For  arguments  on  constitutional 
restrictions  upon  the  crown  in  proclaiming  martial  law,  see  Law  Mag, 
V.  12,  p.  170,  on  Martial  Law  in  Australia  ;  and  articles  on  Jamaica  case, 
in  The  Jurist  for  Jan.  6,  April  7,  June  30,  July  21  and  28,  1866  ;  and  see 
the  evidence  given  by  the  Attoy.-Gen.  for  Jamaica,  Com.  Pap.  1866, 
V.  31,  p.  331. 

'  Smith's  Pari.  Retnemh.  1859,  pp.  108-I12;  Corresp.  Will.  IV,  with 
Earl  Grey,  v.  I,  p.  416. 

'  Clode,  Afil.  Forces,  v.  I,  c.  3  &  14.  But  this  principle  has  been  modi- 
fied in  practice  by  the  Army  Regulation  Act,  1871  (Hans.  D.  v.  207, 
p.  1560). 

*  Stats.  44  Geo.  IIL  c.  54  ;  60  Geo.  IIL  c.  l ;  Clode,  Mil.  Forces,  v. 
I.  pp.  86,  333. 
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ness  of  government  to  accept  the  service  of  volunteer  corps, 
offered  under  the  old  Volunteer  Act  of  the  44  George  II T., 
and  the  other  set  forth  the  circumstances  in  which  the 
government  was  prepared  to  accept  the  same. 

Such  being  the  well-ascertained  rights  of  the  crown  in 
regard  to  the  levy,  direction,  and  maintenance  of  a  military 
force  for  the  protection  and  defence  of  the  empire,  it  remains 
to  consider  how  far  the  Houses  of  Parliament  are  constitu- 
tionally competent  to  interfere  therein. 

We  have  already  seen  ^  that  the  control  of  the  army  and 
navy  was  the  last  of  the  prerogatives  to  be  sur-  uosponsibiiity 
rendered  into  the  custody  of  responsible  ministers,  of  ministers 
Even  of  late  years  there  have  been  those  who  have  oTthrarmy*^ 
contended  that  the  administration  of  the  military  •'*'"'  "''"y- 
and  naval  forces  of  the  kingdom   should  remain  altogether 
in  the  hands  of  the  executive,  without  any  interference  by 
either  House  of  Parliament.'*     But  sound  doctrine  forbids  a 
distinction  to   be   drawn  between  the  exercise   of  the   royal 
authority  over  the  army  and  navy  and   over  other  branches 
of   the    public  service  ;    upon   all   alike   it   is   equally  com- 
petent for  either  Hou  c  of  Parliament  to  tender  its  advice, 
and  there  can  be  nothing   done  in  any  dej)artment  of  state 
for  which  some  minister  of  the  crown  is  not  accountable  to 
parliament. 

The  complete  responsibility  of  ministers  for  the  control  of 
the  military  force  having  been  establisb'^'1  beyond  dispute,  it 
follows  that  they  must  be  held  account  iC  to  parliament  for 
their  proceedings  in  this  as  in  other  matters.^     But,  as   the 
command  of  the  army  and  navy  is  the  peculiar  privilege  and 
strength  of  the  executive  power,  it  is  essential  that  the  scrutiny 
of  parliament   into  military  affairs  should  be  cautiously  and 
sparingly  exercised,  lest   the  constitutional  limits  of  inquiry 
and   counsel   should   be   overstepped,  and   the  functions   of 
executive  authority   be   encroached   upon.*    The 
constitutional   security  against   an  abuse   of  this  cmuroTover^ 
prerogative  is  found  in  the  general  responsibility  rogativJ. 
of  ministers,  and  the  necessity  for  the  sanction  of 
parliament  to  the  continued  existence  of  the  army  and  navy, 


'  Ante,  p.  64. 

'  Hans.  D.  v.  75,  p.  1289 

*  //'.  V.  2,  p.  69. 


VuL.  I. 


;   Clode,  Mil.  For.  v.  i,  p.  84. 

*  Jb    /,  2,  p.  422. 
M 
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by  the  annual  appropriations  for  the  su])port  of  these  services, 
and  the  annual  renewal  of  the  Mutiny  Acts/ 

Parliament  has  an  unquestioned  right  to  interfere,  by 
enquiry,  remonstrance,  and  censure,  in  all  cases  of  abuse, 
whether  on  the  part  of  individual  military  officers  or  of 
executive  departments.-  It  has  a  right  to  incjuire  into  the 
causes  and  consec^uences  of  any  disasters  that  may  befall  our 
arms  in  the  prosecution  of  contests  against  the  queen's 
enemies.  It  may  call  ministers  to  account  for  placing  any 
officers  upon  half  pay,  otherwise  than  as  a  reward  for  past 
services,  and  a  retainer  for  future  services,  if  required.'*  It 
has  a  right  to  discuss  and  advise  upon  all  general  (juestions 
affecting  the  well-being  of  the  army  and  navy,  their  internal 
econoh.y  or  efficiency ;  although  great  discretion  and  forbear- 
ance are  necessary  in  the  exercise  of  this  right.* 

It  is  essential  to  the  constitution  of  a  military  body  that  the 
crown  should  have  the  power  of  appointing,  promoting,  or 
reducing  to  a  lower  grade,  or  of  altogether  dismissing,  any  of 
its  officers  or  men '  at  its  own  discretion,  and  without  assign- 
ing any  reason  for  the  act  ;  such  power  being  always  exercised 
through  a  responsible  minister,  who  is  answerable  to  parlia- 
ment, if  it  should  appear  to  have  been  exercised  unwarrantably, 
and  upon  an  insufficient  ground."  But  it  would  be  a  dangerous 
assumption  of  power  for  either  House  of  Parliament  to  inter- 
fere in  a  matter  atilccting  the  discipline  or  command  of  the 
army  or  navy,  in  any  individual  instance  ;''  or  to  institute  an 
inquiry  into  the  causes  which  affect  the  promotion  of  particular 
officers;**  or  to  revise  the  decision  of  the  War  Office  or  of 

'  Clode,  Mil.  Fore,  v.  I,  p.  190  ;  May,  Pari.  Praclicc^  1883,  p.  659. 

*  Si'c  Hans.  D.  v.  180,  pp,  369-400,  on  a  motion  to  resolve  that  the 
practice  of  appoimini;  naval  ofTicers  as  docKyanI  superintendents,  and  of 
limiting  their  term  of  olVice  to  five  years,  is  inexpeilient. 

*  Clode,  Mil.  Fore.  v.  2,  p.  98  ;    Hans.  />.  v.  224,  p.  1428. 

*  Ilam.  A  V.  S9,  p.  1069  ;  lb,  (Ld.  Stanley)  v.  167,  p.  211  ;  lb,  v.  164, 
J).  625  ;   lb.  (1^1.  I'almerston)  v.  169,  j).  751. 

*  As  to  authority  for  dismissinij  private  soldiers,  see  Hans.  D.  v.  186, 

p.  732. 

«  lb.  (Ld.  Ilardwickc)  v.  170,  p.  382;  lb,  (Ld.  l»almerst(m)  v.  180, 
p.  456  ;   //'.  (Cien.  I'eel)  v.  189,  p.  1017. 

'  Mir.  of  Pari,  1S37,  p.  861  ;  //-.  1 84 1,  p.  835  (1^1.  Lucan's  c.ise)  ; 
Hans.  D.y.  137,  p.  1333;  Macaiilay's  speech,  //'.  v.  84,  p.  890;  (Icn. 
Peel's  sjK'ech,  Hk  v.  174,  p.  36. 

*  Mir„    i\f  Pari.    1837,   p.   574  ;    /'''•    1 839,  p.    2810.      IVoposed  address 
retirement  of  old  naval  officers  with  a  view  to  promolii>n  of  youny  and 
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the  Admiralty  as  to  the  pay,  pension,  allowances,  or  retirement 
of  individual  otHcers ; '  or  into  the  bestowal  of  military 
rewards  or  punishments  to  particular  persons;-'  or  to  review 
the  decisions  of  courts-m  irii  d,  and  tlie  action  of  the  miltary 
or  naval  authorities  in  relation  thereto ; ''  except  in  cases  where 
eitlier  malversation,  corrupt  motives,  or  gross  violation  of  tlie 
law  is  distinctly  chargeable. 

"  There  is  no  j)recedent,  either  in  the  army  or  navy,  for 
I)roducirii'  'to  parliament!  a  coijy  of  tiie  report  of  ,.   ,. 

•-  Ji/  I  P.irli:iiiiotit:i 

a  Court  ot  Intjuiry.*     Neither  should  either  House  iMve.tK.ni.m 
of  Parliament  assume  the  right  of  in(|uiring  into  »'>'' ^""^f"'- 
the   iiKJst  suit  ible  and  ehicient  weapons  for  use  in  the  army 
and  navy,  unless  invited  by  the  government  to  institute  such 
an  investigation.* 

It  has  also  been  repeatedly  held  that  parliament  has  no 
ri^iit  to  ask  for  information  as  to  the  distribution  or  movement 
of  troops,  whether  in  times  of  peace  or  of  war  ;  but  such  infor- 
mation has  been  occasionally  communicated,  and  since  1S65 
has  been  regularly  supplied  through  the  monthly  army  lists." 

And  here  it  may  be  observed  that,  prior  to  the  estabiishuKnt 
of  the  railway  system,  all  the  highways  in  the  kingdom  were 
assumed  to  be  vested  in  the  sovereign,  for  the  use  of  the  crown 
and  people.  Ami  the  sovereign  had  a  prerogative  right  to  the 
use  of  these  highways,  and  of  carriages  and  horses  in  the 
vicinity,  at  statutory  rates,  for  the  passage  of  troops  or  military 

active  men,  /Ann.  /).  v.  69,  p.  483  ;  and  see  /L  v.  137,  p.  1191  ;  v.  1O4, 
]).  S76 ;  V.  232,  p.  1261.  Hut  in  1S53  a  cominiucc  of  in(|uiry  \va.> 
appniiiic'd  hy  tilt-  ll((ii>c  of  (.'onunons  iniu  the  case  of  Lieut.  KiiykiUiL',  it 
hemg  allej;cil  that  he  owed  his  restoration  to  ijje  service  to  corrupt  in- 
fluences {Com.  /<//.  1SS2-3,  V.  25,  p.  471  ;   //atis.  D.  v.  1S9,  p.  333). 

'  l'ahner:>ton,  J/iins.  /),  v.  145,  p.  477  ;  Clodc,  Mii.  Fon.  v.  1,  p.  97  ; 
JJans.  I).  V.  203,  p.  IlO. 

»  M.icaulay,    in  Mir.  of  Pari.   1841,   p.   16S7  ;    Weliin^'ton,   Hans.   />. 
V.    82,   p.    720;    Clode,    J///,    {''ore.  v.   2,   pp.   326-330;    Case   of  (.'apt. 
Kin^  (Army  prize   money),   Pari.   D.  v.   23,   p.    I04O  ;    J/ans.   /).  v.   74 
p.  5S;  V.  l()4,  |).  994  ;  V.  167,  p.  793. 

»  Mir.  of  Pari.  1831-2,  p.  2955  ;  Ih.  1834,  p.  2I2I  ;  //'.  1S35,  p.  2344  ; 
//'.  1841,  p.  835  ;  Hans.  D,  v.  171,  pp.  974,  1045,  Ami  discussions  on 
Lt.-Col.  Dawkins'  case,  Jb.  v.  170,  pp.  642,  879  ;  v.  180,  p.  45O  ;  /,.  /. 
Ki'p.  N.S.  V.  34,  p.  841  ;  Thomas,  Const.  /.au\  p.  69;  Ham.  D.  v.  193, 
pp.  920,958  ;  C^oile,  Mil.  I'orc.  v.  i,  pp.  i88-l'>). 

•  Mr.  Hunt  (isi  Ld.  Admiralty),  Hans.  D.  v.  232,  [>.  1970. 

•  //'.  V.  i()3,  pp    1 569-1 58 1. 

•  Clode,  .Mil.  /on.  v.  2,  pp.  331-333. 
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Stores  thereon.  The  actual  rights  of  the  crown  to  the  use  of 
railways  in  peace  or  on  occasions  of  pubHc  emergency  are 
defined  in  a  War  Office  memorandum  on  the  subject,  dated 
April,  1876.^ 

Parliament  has  a  right  to  call  for  full  information  in  regard 
to  military  matters,  for  the  purpose  of  enabling  it  to  vote  with 
discretion  and  intelligence  upon  the  naval  and  military  esti- 
mates. ]iut  this  right  must  not  be  held  to  justify  an  unseason- 
able interference  in  respect  to  the  details  of  military  adminis- 
tration. For  exami)le,  it  is  an  '*  invariable  rule,  founded  on 
the  best  possible  reasons,  never  to  publish  instructions  sent  to 
nav.il  and  military  officers,  until  the  operations  to  which  they 
referred  were  completed,  and  not  often  in  that  case  :  "  -'  or,  to 
present  i)apers  concerning  a  rebellion  or  war  in  which  the 
country  is  engaged,  until  peace  is  restored  : "  or,  to  make 
public  reports  from  military  officers  in  the  colonies  to  the 
military  authorities  at  home,  except  at  the  discretion  of  the 
government :  *  or,  to  give  information  as  to  the  mode  in  which 
honours  are  distributed  in  the  army.*^ 

If  it  be  necessary  at  any  time  to  institute  minute  inquiries 
into  matters  connected  with  the  internal  economy  of  the  army 
or  navy,  such  inquiries,  it  has  been  authoritatively  stated, 
**  ougiu  to  be  made  by  a  commission  emanating  from  the 
crown  and  reporting  to  the  crown,  which  report  might  after- 
wards be  communicated  to  the  House  of  Commons  for  any 
purposes  which  the  House  might  require.  But  1  think  tins 
House  is  not  the  authority  which  ought  properly  to  institute 
any  incjuiries  of  this  kind." "  It  is  perfectly  competent,  how- 
eveijor  parliament  to  address  the  crown  to  appoint  a  commis- 
sion for  such  a  purpose.'' 

'   Com.  Pa/>.  1877,  V.  so,  p.  749. 

*  L(l.  I'almcrston,  Huns.  D.  v.  172,  p.  659. 
'  ilaus.  J).  V.  102,  pp.  IIS5,  IJ33. 

*  A/ir.  of  Pari.  1837-8,  p.  1528. 

*  //'.  1S37,  p.  603.  \\\\\  verbal  explanations  may  he  asked  for  on  such 
points  (sc«'  llatis.  D.  v.  l7S,  p.  159S  ;  lb.  v,  179,  p.  47). 

*  Ld.  ralnierstun,  Ilntis.  1).  v.  137,  p.  1241.  [And  see  his  speech  on 
proniolioi)  an<l  relirenicnt  in  the  navy,  lb.  v.  169,  p.  749.]  This  opinion 
was  afliTw aids  corrol»<>ratt'(l  by  Mr.  Disraeli,  //'.  v.  lOi,  p.  1S68  ;  v.  170, 
p.  875.  See  a  debate  on  a  change  in  the  system  of  pruniolion  amonj^  army 
medical  oflicers,  lb.  v.  183,  p.  585. 

'  lb.  v.  172,  p.  794. 
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Royal  Prerogative  in  regard  to  Offices  and  Public  Officers. 

The   crown,    besides   being    the   fountain   of  dignity   and 
honours,  is  Hkewise  entrusted  by  the  constitution 
with  the  sole  power  of  creating  such  offices,  for  regard 't> 
carrying  on  the  pubHc  service,  or  maintaining  the  "|I[)i^^  y{{i^e„ 
dignity  of  the  state,  as  may  be  required.     It  has 
also,  by  virtue  of  the  prerogative,  a  right  to  make  choice  of  all 
persons  to  be  appointed  to  fill  places  of  trust  and  emolument 
under  the  crown  ;  ^  and  to  dismiss  them  from  office,  according 
to  its  discretion. 

In  former  times,  and  even  so  recently  as  the  reign  of  George 
III.,  the  patronage  of  the  crown  was  oftentimes  Abuse  of 
shamefully   abused.     Persons  were   appointed   to  puron.iyc. 
places  of  trust  and  emolument,  or  removed  therefrom,  on  mere 
l»oliticaI  grounds,  and  in   furtherance  of  political    iningues. 
Even  persons  holding   non-political  offices,   such   ,.  ,,.     „ 
as  lords-lieutenant  of  counties,  or  having  commis- 
sions in  the  army  and  navy,  were  occasionally  dismissed  by 
order  of  the  king,  for  votes  given  in  parliament" 

Sinecure  offices,  gifts  of  places  in  reversion,  and  secret 
pensions  for  i)oliiical  services  to  the  court  were  multiplied ; 
and  the  illegitunate  influence  of  the  crown  was  thereby  greatly 
increased,  liut,  chiefly  through  the  patriotic  labours  of  luhnund 
Hurke,  thesj  evils  were  exposed  and  reineilied.  Acts  of  Par- 
liament were  passed  in  the  early  part  of  the  reign  of  George 
HI.  to  abolish  sinecures,  to  regulate  the  grant  of  offices,  and 
to  reform  abuses  connected  therewith.  Since  tne  commence- 
ment of  the  present  century,  a  marked  improvement  has  taken 
jilace  in  the  practice  of  governments,  and  in  the  tone  ot  public 
opinion,  respecting  the  distribution  of  patronage.  No  mmister 
would  now  venture  to  incur  the  responsibility  of  abu^>l^g  the 
prerogative,  in  the  choice  and  dismissal  of  servants  of  the 
crown,  by  such  acts  as  were  conmulted  with  impunity  less  than 
a  century  ago. 

The  most  important  rule  of  modern  times,  in  regard  to  the 
civil  servants  of  the  crown,  is  that  whereby  they  have  been 

'  Maraulay,  llsst.  of  Em*,  v.  4,  p.  303. 

'  Ma),    Cnnst.   Hut,  v.    1,   pp.   24,  i.^),  40;  Ewald,  I.ifi  of  \l'it!/'ole, 
J .  J47. 
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Politiral  and 
non  political 
ofTiccrs. 

Non-political 
oflTiccrs. 


divided  into  two  classes — political  arid  iion-poiitiral,  o'  'vhirh 
the  former  is  sup-  ie^  re  t!ic  latter  suhr  diMrilc. 
The  former  consists  ^>rrat>iaet  'tiihistcrs  and  other 
members  of  the  aJministr  'tioii,  aid  the  latter  of  the 
permanent  menl)ers  ol"tb^;r  civil  service,^  who  have 
i)een,  for  the  most  part,  excluded  from  the  House 
of  Commons  by  express  statutes.  Their  exclusion  from  the 
political  arena  is  the  price  they  pay  for  their  tenure  of  office, 
being  virtually  that  of  good  behaviour.  For  vvhether  they  were 
ori  finally  apj)ointe(l  for  political  reasons,  or  otherwise,  never- 
theless, "  as  a  general  rule,  the  civil  servants  who  do  not  sit  in 
parliament,  hold  their  offices  technically  and 
!l-rm;lncncc  in  l<-gally  during  the  |)leasure  of  the  crown,  but  are  in 
the  ( ivii  practice  considered  as  having  a  right  to  remain  in 

service.  i  •    .       i        i  ■  r     t  i  ^  i 

undisturoed  possession  of  them,  so  long  as  they 
continue  to  discharge  their  functions  properly.  'J'his  principle 
is  so  universally  recognized,  that  the  dismissal  of  a  person 
holding  a  permanent  office  is  never  heard  of  now,  except  for 
misconduct."  - 

Although  api)ointments  to  office  under  the  crown  are  made 
Apiciiitments  in  the  name  of  the  sovcrLM;/n,  it  is  contrary  to  the 
tooOicc.  spirit  of  the  constitution  fo  any  such  apijointmcnts 

to  be  made  excei)t  through  a  re\,)onFible  minister.  Jn  select- 
ing individuals  to  fill  subordinate  places  of  honour  and  emolu- 
Apiointments  "i^nt,  a  great  resjjonsibility  devolves  upon  the 
to  permanent  existing  administration.  Public  opinion  will  no 
^  '*^''''"  longer  tolerate  the  proshiution  of  offices  for  political 

seivices  that  so  often  disgra(ed  our  iiistory  in  former  times.  It 
is  now  aii  admit  led  necessity,  that  every  one  appointed  to  an 
of^' j^  of  trust;  ;.>!vvever  small,  should  be  qualified  for  his  post. 
Hut,  so  long  ah  fl  i  principle  is  not  lost  sight  of,  it  is  acknow- 
ledged to  be  the  privilege  of  an  administration  to  give  the 
Toiitirai  preference,    in   appointments    to   oflfice,   to   their 

patronaue.  ])olitical  fricnds  and  sujiporters ;  for,  among  the 
l)Owers  that  are  required  to  enable  a  government  to  i)erfurni 

'  Upon  this  principle  a  pnrli;um'ntary  urdcrsecy.  tnkcs  prcccdi-nce,  in 
rank  and  rcsponsihilily,  over  a  pcrnianent  vindcr-secy. ,  liowtvcr  diin'iKlcnt 
tlu' loin\er  nuiy  lie  upon  the  latter  on  liis  (ir>t  apjiointnunt  for  ^uidaiue 
and  inloiniaiiiin  (Kep.  Com",  on  Diplomatic  .Service,  Cvw.  lap,  i8;i,  v.  7, 

I'P.  295.  330). 

'  Cirey,  J\vl.  CoTt.  new  cd.  p.  287  ;  Com.  Pap.  1854-5,  v.  20,  p.  193. 
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its  functions  with  efficiency,  there  are  few  more  essential  than 
that  of  reward.^  "The  patronage  nf  the  cvCvvn/'  :iayr;  May,'^ 
"has  ever  beeii  iised  to  promote  ihe  inteie  cs  and  i onsoli  iace 
the  strength  of  that  party  in  which  its  distribution  happened 
to  be  ves'  d."  It  is  true  that  the  offer  of  plact,-,,  as  1  corrupt 
inducement  to  vote  at  elections,  has  long  bet';  see Tnizod  by 
the  lecjislature  as  an  insidious  form  of  bribe  v'  ^'^it,  while 
carefully  avoiding  the  committal  of  any  offen*  c  iigamst  the 
law,  the  patronage  of  the  crown  within  certairk 
limits — to  be  presently  noticed — has  been  sys-  ^  '■""'"^se- 
tematically,  though  not  invariably,  distributed  by  the  ministry 
of  the  day,  "  as  a  means  of  rewarding  past  political  service,  and 
of  ensuring  future  support." 

We     now     proceed     to    notice    the    exceptions    to    this 
practice,    which    are    both     numerous    and    im-  Non-poiiticai 

portant.  appointments. 

In  the  first  place,  in  the  disposal  of  the  ecclesiastical  patron- 
age of  the  crown,  it  is  not  the  rule  that  ii  should  ,    ,    ,.^     ^ 

.°  11  •  •  /•      I  ■    .•  In  the  Church. 

be  generally  given  to  partisans  of  the  existing 
government.  Appointments  to  bishoprics,  and  other  dignified 
offices  in  the  Church,  are  usually  made  upon  the  recommenda- 
tion of  the  prime  minister,  and  he  is  careful  to  consult  the 
general  interests  of  the  Church,  in  such  nominations,  without 
reference  to  mere  i)olitical  or  sectional  opinions.*  The  lord 
chancellor  has  the  distribution  of  a  very  iar.e  amount  of 
inferior  Church  patronage,  which  he  is  free  to  dispose  ol 
*' according  to  his  notions  of  what  is  l^ie  to  ?Jigion,  iViend- 
shij),  or  party;"'  but  as  a  rule  the  di.>.Tihunr>i  of  Church 
patronage  by  ministers  of  the  crown  \.  no;,  influenced  by 
political  considerations.'" 

In  the  appointment,  or  promotion,   ■  ;  naval  and  military 
officers,    and  of    persons  employed    in    the      ivil  inthe.-irmy 
branch  of  the  Admiralt  ,  political  distinctioi  s  are  •^•"i  ""vy. 
almost  invariably  overlooked.     It  is  universaUy  recognized  as 

'  Grey,  Par/.  GoTt.  p.  31 1  ;  Rowland's  Eng.  Const,  p.  437. 
'  May,  Const.  Hist,  v.  2,  p.  91. 

*  2  Geo.   II.  c.  24;  49  Geo    III.  c.   118,  cVc.  \    Rogers  on   Elections, 

31^-347. 

*  S'.'e  Rep.  on  Off.  Salaries,  Com.  Pap.  1850,  v.  1$  ;   Ld.  John   Rus- 
sell's Kvid,  309,  1282. 

*  Ld.  Canjpl)tirs  Lives  of  Chan.  v.  I,  p.  "XO. 

*  Lord  Granville,  Hans.  I),  v,  207,  p.  1865. 
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the  duly  of  those  who  are  entrusted  with  the  patronage  of  the 
crown,  to  be  guided  in  the  distribution  of  promotion  and 
professional  employment  in  the  army  and  navy  by  the  rules  of 
the  service  and  the  merits  of  the  case,  and  to  permit  no  inter- 
ference by  members  of  parliament  to  influence  them  in  such 
matters.^ 

In  the  appointment  or  retention  in  office,  upon  a  change 
of  ministry,  of  ambassadors  or  ministers  abroad,  and  other 
members  of  the  diplomatic  service,  their  personal  fitness  is 
solely  considered  irrespective  of  their  political  opinions,  which 
practically  are  never  found  to  interfere  with  the  impartial 
discharge  of  their  official  duties." 

It  is  the  same  with  regard  to  appointments  to  judicial  offices. 
With  the  exception  of  the  office  of  lord  chancellor, 
which  is  political  and  ministerial,  and  of  the  post 
of  chief  justice  of  the  Queen's  Bench,  which  is  usually  con- 
ferred upon  the  law  officers  of  the  crown,  no  such  principle 
would  be  permitted  to  prevail  in  England,  as  that  seats  upon 
the  bench  should  be  given  to  political  partisans. "'  In  Ireland, 
it  is  true,  a  greater  laxity  on  this  point  has  prevailed ;  and 
while  the  Derby  administrations,  in  1852  and  1858,  afforded 
examples  of  promotion  from  the  Irish  bar  of  political  opponents 
of  the  government,  yet  "no  doubt,  in  Ireland,  promotions 
to  the  bench  have  been  made  in  general,  by  both  sides,  on 
party  grounds.* 

Subordinate  offices  in  the  superior  courts  of  justice  in  England 
Offites  in  the  are  in  the  gift  of  the  heads  of  the  several  courts,  to 
gift  of  judRcs.  ^.hom  such  officers  are  responsible  for  their  proper 
conduct."  A  different  practice  prevailed  in  Ireland,  where,  by 
an  ancient  prerogative  of  the  crown,  certain  of  these  appoint- 
incnts  were  conferred  by  the  lord-lieutenant.  liut  in  187 1 
this  judicial  j)atronage   was  conferred  upon  the  juiiges,  save 

'  Grey,  Pari.  Govt.  p.  160 ;  Com.  Pop.  (on  Admiralty)  1861,  v.  5,  pp. 
52,  109;    Clode,  Mil.  fori.  v.  2,  p.  741. 

*  Lord  Derby,  Kej).  Diplomatic  Service,  Covt.  Pap.  1870,  v.  7,  pp.  465, 

171,  4«3- 

*  N'onj'e,  1  ife  oj  I.d.  Liverpool.,  v.  i,  p.  265  ;  JIaus.  D.  v.  173,  p.  205. 

*  //'.  V.  173,  p.  205  ;  V.  220,  p.  430. ...  " 

"  Question  raised  .^s  to  proper  exercise  of  judicial  patroncige  in  ap|>t.  of 
clt  rk  of  assize,  Ham.  D.  v.  192,  ]ip.  343,  4<)7  ;  in  the  .ippt.  of  revising 
Imrnstcr,  Ih,  v.  198,  pp.  I487,  1 535,  1541  ;  in  appt.  of  otiicial  iclcrees 
under  Judicature  Act,  ib.  v.  229,  p.  1309. 
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only  that  junior  clerkships   in   the   courts  are  now  filled  up 
by  open  competition.^ 

As   respects   civil  service  nominations,  for  minor  appoint- 
ments to   office,  before   the   introduction   of  the  civii  service 
competitive  system.  Lord  Palmerston  has  testified  ""minations. 
that  they  were  "  often  given  without  regard  to  political  con- 
siderations.* 

Promotions  in  the  civil  service  are  wholly  un- 
influenced by  party  motives.^  In  fact,  stringent  °™° '«"  • 
regulations  have  been  adopted  and  enforced  by  government  to 
discountenance  attempts  on  the  part  of  public  officers  to  obtain 
promotion  by  such  means.  Circulars  have  been  addressed  to 
members  of  parliament  by  the  heads  of  the  principal  adminis- 
trative departments,  calling  attention  to  orders  in  council,  whic  h 
strictly  forbid  the  endeavour  to  interest  members  of  parliament 
in  applications  for  promotion  or  pecuniary  advancement,  and 
declaring  that  any  attempt  to  obtain  promotion  by  political 
or  other  indirect  influence  will  be  punished.  These  measures, 
cou|)led  with  tlie  general  adoption  of  the  system  of  competitive 
examinations,  in  appointments  to  office,  have  dune  much  to 
prevent  the  abuse  of  patronage  for  party  purposes. 

The  right  of  making  api)ointments  in  tiie  public  service  has 
been,  in  certain  cases,  expressly  conferred  upon  the  crown  by 
statute.  Nevertheless,  since  the  introdu<  tion  of  the  com- 
petitive system,  appointments  are  ordinarily  conferred  only  in 
accordance  with  the  provision  of  orders  in  council  regulating 
the  same.  Put  so  long  as  the  statutes  are  unrepealed,  the 
crown  possesses  a  re^iCrved  right  to  exercise  the  statutory 
power  in  such  cases,  and  to  set  aside,  at  its  discretion,  the 
regulations  established  by  order  in  council.* 

1  he  entire  i)atronage  of  the  ( rown  in  Great   Britain  was 
computed   in    1863  at  about    105,000   offices.''     It   included 

•  Hans.  D.  v,  1S9,  pp.  842,  1602.  liut  sec  34  &  35  Vict.  c.  72,  §  14; 
J/ans.  D.  V.  235,  p.  157a. 

*  Jt>.  V.  172,  J).  96S  ;  V.  187,  p.  621.  '  //'.  V.  207,  p.  1865. 

♦  Sir  \V.  Duulur,  Kpt.  I'ub.  Accts.  C.w.  Pap.  1S74,  v.  6,  pp.  37,  50. 

*  Hans.  J).  V,  172,  p.  956.  Of  tliis  iiuinl.wi  it  is  staled  that  thctw//fj/f 
of  the  civil  service  amounted,  in  1862,  to  .'^,163,  while  in  1H22  they  were 
only  18,500  (//'.  V.  176,  [).  1944).  lint  ol  iate  year>  tlie  cmptoyi-:  in  tin* 
civil  service  liave  ctmsidcrahly  increased  {//'.  v.  193,  p.  1187).  In  187^ 
lliey  well-  computed  to  iiumi)er  43,569  (irrespective  of  civilians  in  mdiiaiy 
and  naval  «lepis.}  {//uhs.  IJ.  v.  214,  p.  643).     [Ihc  deveiopment  of  ihc 
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first  appointments  to  minor  and  subordinate  offices,  and 
Crown  patron-  nominations)  under  the  competitive  examina- 
cm'n't'knd        ^^^"  system,  until  that  gave  place  to  "  open  com- 

distrilnition.         petition." 

The  system  of  competitive  examinations,  to  which  reference 
has  already  been  made,  was  introduced  for  the  ex- 
press purpose  of  doing  away  with  abuses  in  regard 
to  jxatronage.  In  some  departments  0[>en  compe- 
tition was  the  rule  from  the  first ;  in  others  a 
limited  competition  among  three  candidates.  In  the  civil  and 
medical  services  of  India,^  the  army  generally,  certain  naval 
establishments,  and  nearly  all  the  civil  departments  of  the 
state,  o|)en  competition  was  established,  and  thereby  ceased  to 
afford  patronage  to  ministers. 

As  a  necessary  consequence  of  the  division  of  the  civil  service 
Representation  into  political  and  non-political  oftlccrs,  and  of  the 
acknowledged  supremacy  of  the  members  of  the 
administration  over  all  the  subordinate  employes,  it 
is  required  by  our  parliamentary  system  that  every 
branch  of  the  public  service  should  be  represented,  either 
direc  ly  or  indirectly,  in  the  Houses  of  Parliament.  This  duty 
is  performed  by  the  political  heads,  who  are  themselves  solely 
responsible  for  every  act  of  administration  down  to  the  minutest 
details  of  official  routine.  Having  entire  control  over  the 
public  departments,  they  are  bound  to  assume  iesi)onsibiliiy 
for  every  official  act,  and  not  to  permit  blame  to  be  imputed  to 
any  subordinate  for  the  manner  in  which  the  business  of  the 
country  is  transacted,  excejit  only  in  cases  of  personal  mis- 
conduct, for  which  the  political  chiefs  have  the  remedy  in 
their  own  hands." 

"It  is  no  arbitrary  rule,"  says  Lord  Grey,  "which  requires 
Rubordinatii.n  ^^^^^  '-^^^  holclers  of  permanent  offices  must  be  sub- 
oi  all  pernia-      ordinate  to  some  mmister  respon:;ible  to  parliament, 

nent  oHicers  to        .  ..         ,      •  ^u    ..       -^i         ..  '.^    ..1        c    \         •  1 

.•iome  political     smce  it  IS  obvious  that  Without  It,  the  first  principle 
'"''"'•  of  our  system  of  government — the  control  of  all 

branches    of    the    administration    by   parliament — would   be 
abandoned." " 

I'oftcr  Sirvice  and  other  kindred  departments  has   increased,  and  must 

increase,  the  number  of  such  ofticia'-.  —  /  M.'jr.] 

'  As  to  working  of  system  in  Inun,  sec  Com.  Pap.  1870,  v.  7,  p.  449, 
'  For  further  particulars  on  this  head,  soc  post,   pt.  lii.  ch.  i.,  on  the 

Cabinet  Council.  *  Clrey,  Pari.  Gmt.  new  ed.  p.  300. 
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So  strict  is  the  rule  of  ministerial  supremacy  as  to  forbid 
any  orders  to  he  given  to  any  pubhc  servant  of  the  crown,  by 
either  House  of  ParUament,  except  through  the  regular  channel 
of  official  communication,  namely,  a  secretary  of  state,  or  other 
officer  who  may  be  autiiorized  to  convey  the  royal  commands.' 

So,  also,  as  regards  the  dismissal  of  persons  from  public 
employment ;  the  crown  possesses  by  virtue  of  its  Absolute 
j)rerogative  an  absolute  legal  power  to  dismiss  any  po^^jr  ''|  'i|c_ 
of  its  servants  holding  office  **  during  pleasure,"  on  miss  aii  puijiic 
the  advice  of  its  responsible  ministers.'"*     Such    a  **'-''^''"i=*- 
power  "  is  indispensable,  in  order  to  give  to  the  latter  that 
authority  over  those   by  whose   agency  and  assistance    they 
carry  on  the  public  business,  without  which  they  could    not 
justly  be  held   accountable  by  parliament  for  the  manner  in 
which  affairs  are  conducted.'"* 

But  while  every  government   must  necessarily  possess   the 
abstract  right  of  (h^missing  any  of  its  servants  who         . 
may  hold  their  oflices  "during  pleasure," whenever  only oo-ur for 
they  consider  that  such  a  step  is  required  by  the  '"' ''"^.''oiXct. 
exigencies  of  the  public  service,  it  has  nevertheless 
been  recognized  as  a  rule  that  persons  holding  non-poliiical 
offices  under  the  crown  should  only  be  dismissed  for  incom- 
petence or  misconduct*     Dismissals   on   other   grounds   arc 
highly  objectionable  and  inexpedient ;  more  especially  if  they 
spring  from   political   considerations.      Doubtless,    an   active 
interference  in  politics,  on  the  part  of  a  non-political  office- 
holder, would  be  a  case  of  "misconduct"  sufficient  to  justify 
his  dismissal.     It  is  a  well-understood  rule  of  constitutional 
government,  that  all  such  functionaries  "  should  abstain  from 
taking  an  active  part  in  political  contests,"  observing  a  strict 
neutrality  therein.     If  a  contrary  practice  prevailed,  it  wouUl 

•  Case  of  Sir  Baldwin  Walker,  //afts.  D.  v.  i6i,  pp.  1631-1641  ;  v. 
162,  pp.  235-247. 

'  Chitly  on  Prerog.  p.  82.  See  the  case  of  Lord  Howe  in  Mir.  Pari. 
^^3^  P-  3'27;  case  of  Sir  S.  Robinson,  IJans.  D.  v.  205,  .>.  1324; 
case  of  Surgeon-Major  Tufnell,  L.  T.  Pep.  N.S.  v.  34,  p.  038.  As 
regards  odicers  in  tiie  navy,  army,  or  militia,  see  a»tc\  p.  162. 

'  Grey,  J\iri.  Gort.  new  ed.  p.  326.  It  is  an  invariable  rule  that  no 
man  dismissed  from  one  public  dept.  shall  be  adnulletl  lo  another  {J/ans, 
D.  V.  227,  p.  560). 

*  Cirey,  Pari.  Govt.  p.  2S7  ;  Mr.  (Jladstono,  Haus.  A  v.  205,  p.  1324  ; 
and  3rd  Rep.  Com*.  Civ.  Scrv.  txpeud.  Com.  Pal.  1S73,  v.  7,  p.  649. 
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inevitably  follow  that  the  opposite  party,  on  succeeding  to 
])()\vcr,  would  retaliate  on  those  who  had  assisted  to  uphold 
a  rival  ministry ;  and  thus  a  repetition  of  vindictive  and 
extensive  changes  amongst  government  employes  would  occur, 
which  would  prevent  the  growth  of  experience  in  office,  and 
destroy  the  efficiency  of  the  public  service. 

All  public  employes^  whatever  may  be  their  private  con- 
Fiadity  in  the  victions  on  political  questions,  are  bound  to  dis- 
piibiic  service,  charge  their  duties  towards  their  official  superiors 
for  the  time  being  honestly  and  faithfully,  affording  to  them 
all  the  assistance  in  their  power.  But  this  assistance  is  neces- 
sarily limited  to  the  sjjhere  of  official  obligation,  and  does  not 
require  the  surrender  of  private  opinions,  or  justify  an  inter- 
meddling, on  behalf  of  their  employers,  in  political  strife. 
Wliile,  on  the  one  hand,  the  practice  of  dejjriving  persons  of 
subordinate  offices  simply  on  account  of  their  political  views 
is  destructive  of  all  efficient  administration — as  the  example  of 
the  American  Republic  has  strikingly  shown — on  the  other 
hano,  it  is  manifestly  unreasonable  that  any  public  servant 
should  be  permitted  to  continue  in  active  opposition  to  the 
existing  government.^ 

Any  connection  of  pablic  officers  with  the  press,  which 
should  lead  to  the  improper  use  of  official  information,  or 
which  would  disturb  the  confidential  relations  which  ought  to 
subsist  between  members  of  the  civil  service  and  their  chiefs, 
is  strictly  prohibited.''' 

It  is  not  easy  to  define  the  extent  of  "misconduct"  which 
....      ,  should  properly  subject  a  permanent  officer  of  the 

All  interference  i-  i^^-  -ir 

in  poiiti,  s  crown  to  dismissal.  During  a  period  of  great 
objectionable,  political  excitcment  the  government  may  be  con- 
strained to  act  with  more  severity  towards  public  servants  who 
may  take  an  active  part  in  politics,  than  at  ordinary  times. 

It  has  been  suggested  that  the  relations  between  the  sub- 
ordinate class  of  public  functionaries  and  the  executive  govern- 

*  Desp.  of  col.  secretary  to  Lieut. -Gov.  of  N.  Scotia  in  1848  and 
i860,  in  respect  to  control  and  dismissal  of  public  officers,  Toronto  Globe^ 
Sept.  22,  i8(JO,  Desp.  to  Gov.  of  Jamaica  prohibitinj^  public  officers  from 
writing  tjlTensive  letters  in  the  pre^s,  Com.  Pap.  i860,  v.  45,  p.  363  ; 
J/iins.  D,  V.  171,  p.  722.  Also  correspondence  between  col.  sec.  and 
(iov.  of  New  Brunswick  respecting  dismissals  from  office  for  political 
reasons,  AVa'  Ihiiiis.  Ass*.  Jour.  1862,  pp.  192-196. 

■''  J/ans.  D.  V.  225,  pp.  912,  915. 
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ment  should  be  regulated  by  statute,  so  as  to  prevent  abuse  of 
power  on  the  part  of  the  responsible  advisers  of  Exercise  of  the 
the  crown  towards  their  sul)ordinates  in  office,  i"'"'^:'''*^ 
But  it  has  been  well  remarked  by  Lord  Grey  that  """"''"'  * 
*'  it  would  be  impossible  to  limit  the  power  of  dismissal  to 
cases  in  which  misconduct  could  be  proved  before  a  court  of 
law,  without  incurring  the  risk  of  having  the  executive  govern- 
ment paralyzed  by  the  passive  resistance  of  persons  holding 
these  situations,  and  by  the  obstructions  they  would  be  able  to 
throw  in  the  way  of  ministers  they  wished  to  oppose.  Law 
would  be  too  clumsy  an  instrument  for  regulating  the  conduct 
of  the  ministers  of  the  crown  and  the  pennaneni  civil  servants 
of  the  state  in  iheir  relations  to  each  other.  This  is  now  far 
more  effectually  and  far  more  safely  accomplished  by  the 
power  of  public  opinion.  So  great  is  the  authority  of  public 
opinion,  that  no  minister  now  ever  thinks  of  dismissing  a 
public  servant  from  those  offices  which  are  regarded  as  per- 
manent, unless  for  gross  misconduct ;  but  at  the  same  time  he 
has  the  power  (and  public  opinion  would  support  him  in  using 
it)  of  dismissing  such  a  servant  for  misconduct  which  it  might 
be  impossible  for  any  law  to  define  beforehand,  and  of  which 
there  might  be  no  legal  evidence,  though  there  was  a  moral 
certainty."^  Lord  Grey  proceeds  to  point  out  that  active 
opposition  to  their  political  chiefs  for  the  time  being,  or 
attempts  to  embarrass  them  either  by  passive  resistance  or  by 
putting  difficulties  in  the  way  of  their  administration  of  office, 
are  just  those  kinds  of  misconduct  which  would  be  most 
dangerous,  and  yet  most  difficult  to  suppress  or  prevent  by 
legal  enactment. ■''  **  The  knowledge  that  there  is  no  legal 
restriction  on  the  power  of  dismissal  to  prevent  a  minister  from 
dealing  with  such  a  case,  as  it  would  deserve,  has  probably 
been  the  principal  reason  why  such  cases  do  not  arise ;  and, 
by  preventing  the  possibility  of  a  struggle  between  a  govern- 
ment and  its  servants,  has  kept  up  the  good  feeling  which  has 
hitherto  existed  between  them." " 

*  Grey,  Pari.  Govt,  new  ed.  pp.  326,  327. 

*  Jb.  J).  327.  See  speeches  of  Lonl  Granville  and  Grey,  in  House  of 
Lords,  April  18,  1864,  on  the  Education  Com.  and  the  vote  of  the  House 
of  Commons. 

*  Grey, /'</r/.  Govt,  new  ed.  p.  327.  See  discussions  in  both  Houses 
in  1872  as  to  allegeil  discourtesies  in  treatment  of  iJr.  Hooker,  direc.  of 
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Whenever  it  is  deemed  advisable,  in  furtherance  of  proposed 
Pensions  and  refomis  or  retrenchments  in  the  public  service,  to 
retiring  dispcn^c  vvith  the  services  of  any  particular  class 

a  owanceb.  ^^  public  eniploycs^  it  has  always  been  customary  to 
respect  the  claims  of  existing  incumbents,  by  allotting  to  them 
suitable  pensions  or  retiring  allowances.  It  was  well  said  by 
Edmund  Burke,  whose  patient  labours  in  the  cause  of  national 
retrenchment  were  so  eminently  successful,  that  it  was  neither 
wise,  expedient,  nor  just  to  interfere  retrospectively  with  places 
or  i)ensions ;  that  reform  ought  to  be  prospective ;  that  the 
duration  of  the  life  of  a  nation  was  not  to  be  compared  with 
the  short  duration  of  the  life  of  an  individual ;  that  an  individual 
hardship,  and  especially  an  injustice,  ought  not  to  be  com- 
mitted for  the  sake  of  arriving  a  few  years  sooner  at  the  object 
parliament  had  in  view,  namely,  economical  reform.^  "  'I'he 
reason  why  public  retrenchment  in  this  country  has  been  satis- 
factory to  the  nation  is  this,  that  no  country,  no  parliament,  in 
pursuing  the  work  of  retrenchment,  ever  has  been  so  studiously 
observant  of  the  claims  of  justice  to  every  individual.  And 
therefore  the  work  of  retrenchment  must  be  a  well-considered 
and  a  gradual  work."  ^  it  is  to  the  credit  of  the  imperial 
government  that  they  have  invariably  acted  upon  this  mag- 
nanimous principle.  Authority  has  been  given  to  the  Treasury, 
by  a  general  Act  of  Parliament,  to  make  suitable  compensa- 
tion to  all  persons  whose  offices  may  be  abolished ;  ^  and  in 
cases  which  do  not  come  within  the  purview  of  this  Act,  special 
provision  is  made  by  parliament  for  the  purpose.* 

As  with  the  appointment  and  dismissal,  so  also  in  regard  to 
Salaries,  etc.,  the  remuneration  of  public  employes,  it  should  be 
of  public  left  to  the  government  to  determine  the  amount 

olhcers  to  be  -  ,111  1  hit  ,. 

regulated  by  of  pay  to  bc  allotted  to  all  public  servants,  of 
iiie  Treasury,     ^hatcvcr  grade  or  position.*^     'I'hose  who  serve  the 

Kew  Gardens,  by  his  official  claief,  the  first  comn.  of  works,  Hans.  D.  v. 
213,  pp.  2,  709. 

'  Mir.  Pari.  1836,  p.  1047. 

-  Mr.  Gladstone's  speech  to  electors  of  Greenwich,  Dec.  21,  1868. 

••  4  &  5  Will.  IV.  c.  24  ;  Com.  Pap.  1852-3,  v.  57,  p.  717. 

*  Hans.  D.  v.  207,  p.  308.  See  case  of  Sir  R.  Bromley  in  1865, 
wherein  the  tgovt.  ami  the  House  of  Commons  dealt  as  liberally  as  possii)ie 
with  a  valued  public  servant  upon  his  retirement,  Hans.  D.  v.  180,  pp. 
499-508. 

*  Corresp.  Will.  IV.  with  Earl  Grey,  v.  i,  pp.  134-152  ;  citing  opinion 
of  law  officers  of  the  crown. 


" 


roposcd 
rvice,  to 
ar  class 
imary  to 
to  them 
said  by 
national 
neither 
h  places 
that  the 
red  with 
dividual 
be  coui- 
e  object 
"  The 
:en  saiis- 
ment,  in 
.uilioLisly 
d.  And 
nsidered 
imperial 
lis  mag- 
reasury, 
mpensa- 
and  in 
special 

jgard  to 
ould  be 
I  mount 
ants,  of 
erve  the 

ns.  D.  V. 


68. 

in  1865, 
p(js.sil)le 
180,  pp. 

opinioa 


THE   CROWN    AS    THE    HEAD    OF   THE    STATE. 


175 


crown  should  look  directly  to  the  crown  for  compensation  and 
reward.  The  salaries  and  allowances  of  all  public  servants, 
in  every  department  of  state  (with  the  exception  of  those 
functionaries  whose  salaries  are  fixed  by  Act  of  Parliament),^ 
are  regulated  by  the  Lords  Commissioners  of  the  Treasury, 
and  determined  by  Treasury  minutes.  It  is  competent  for  the 
official  head  of  every  public  department  to  recommend  to  the 
Treasury  the  altention  or  increase  of  salaries  of  his  own  sub- 
ordinates. But  every  such  recommendation  is  subjected  to 
the  closest  scrutiny  by  the  Treasury.'^  The  salaries  and 
expenses  of  the  public  departments  are  annually  submitted  to 
the  review  of  the  House  of  Commons  in  the  estimates,  and  a 
separate  vote  is  taken  for  the  amount  required  to  and  voted  by 
defray  the  same  in  each  department.  Appended  to  I'ariiament. 
the  estimate  for  every  vote,  a  list  is  given  of  the  different  items 
of  expenditure  included  therein ;  but,  although  it  is  within  the 
power  of  the  House  of  Commons,  in  committee  of  supply,  to 
reduce  any  such  vote  by  omitting  the  amount  of  any  particular 
salary,  or  other  item,  this  power  is  rarely  exercised,  and  only 
upon  grave  and  urgent  considerations.  It  is  perfectly  com- 
petent for  either  House  of  Parliament,  and  more  particularly 
for  the  House  of  Commons,  to  subject  the  conduct  of  the 
executive  government  towards  the  subordinate  officers  and 
servants  of  the  crown  to  free  inquiry  and  criticism ;  but  there 
should  be  no  attempt  to  interfere  with  the  discretion  of  respon- 
sible ministers,  in  regulating  the  pay  and  allowances  of  public 
e?Hj>loycs,  except  in  cases  where  it  is  apparent  that  injustice 
and  oppression  have  been  exercised. 

It  is  a  rule  in  the  public  service  that  if  an  officer  in  the 
receipt  of  a  pension  receives  new  employment  his  pension 
is  merged  for  the  time  being  in  the  salary  he  receives.'  When 
a  man  has  been  discharged  from  the  public  service  Subject  to 
upon  retiring  allowance  and  is  afterwards  found  '■'■■'^^"• 
capable  of  doing  further  work,  the  Treasury  may  recall  him, 
and  if  he  does  not  answer  to  the  recall  he  forfeits  his 
pension.* 

*  The  officers  of  the  two  Houses  of  Parliament  are  also  an  exception  to 
this  rule  (see /rj/,  pp.  182-186). 

«  I/ans.  D.  V.   73,  p.  1662;  lb.  v.  I17,  p.  834. 
»  Hans.  D.  v.  233,  p.  814. 

♦  lb,  V.  235,  p.  1420. 
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The  system  of  superannuation  allowances  now  existing  in 
Superannua-      the  civil  service  was  first  introduced  early  in  the 


tion. 


present  century.  Prior  to  that  time  provision  for 
public  officers  on  their  retirement  from  active  service  was 
generally  secured  by  methods  which  would  now  be  considered 
as  objectionable.  The  first  Act  for  establishing  a  system  of 
superannuations  applicable  to  public  officers  generally  was 
passed  in  1810.  In  1822,  owing  to  the  efforts  of  certain 
economical  reformers,  it  was  enacted  that  deductions  should 
be  made  from  the  salaries  of  all  civil  servants  as  a  contribu- 
tion towards  the  superannuation  fund.  But  this  Act  was 
repealed  in  1824,  and  about  ;^9o,ooo  which  had  been  collected 
under  it  repaid  to  the  contributors,  upon  the  principle  that 
such  deductions  were  in  violation  of  the  terms  on  which 
public  officers  had  entered  the  service.  In  1828  a  finance 
committee  of  the  House  of  Commons  recommended  the  re- 
adoption  of  deductions,  but  parliament  would  not  sanction 
this  proposal,  so  far  at  least  as  existing  interests  were  con- 
cerned. In  1829,  however,  a  Treasury  minute  was  passed — 
for  the  purpose  of  lessening  prospectively  the  public  charge 
for  superannuations — by  which  deductions  were  imposed  on 
the  salaries  of  all  civil  servants  to  be  thereinafter  appointed. 
This  was  ratified  by  parliament,  and  a  new  Act  passed  in 
1834,  authorizing  deductions  towards  the  superannuation 
fund  to  be  made  from  the  salaries  of  all  civil  servants,  appointed 
after  August  4,  1829,  but  exempting  those  who  held  office 
prior  to  that  date  from  any  such  payment.  The  distinction 
thus  made  between  two  classes  of  civil  servants,  according  as 
they  received  their  first  appointments  before  or  after  1829, 
gave  rise  to  much  dissatisfaction.  This,  together  with  other 
anomalies  and  irregularities  attending  the  working  of  the 
system,  induced  the  government  in  1856  to  appoint  a  com- 
mission to  inquire  into  the  operation  of  the  Superannuation 
Act.  The  commissioners  made  an  elaborate  report  in  the 
following  year,  wherein  they  reviewed  the  whole  question 
in  all  its  bearings.  Admitting  that  their  first  impression  in 
entering  on  the  inquiry  had  been  favourable  to  the  retention 
of  deductions,  they  concluded,  upon  a  careful  review  of  the 
whole  case,  and  "  with  a  view  to  public  interests  alone,"  to 
recommend  the  total  abolition  of  deductions  for  the  purpose 
of  superannuation,  without  any  cor  esponding  reduction  in  the 
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salaries  on  which  such  deductions  had  been  charged,"  as 
being  the  only  settlement  of  the  question  which  was  likely  to 
be  permanent  and  satisfactory."  ^  This  recommendation  was 
approved  by  parliament,  and  an  Act  passed  to  repeal  the 
section  of  the  Act  of  1834,  under  which  the  deductions  had 
taken  place  (20  &  21  Vict.  c.  37).  In  certain  minor  depart- 
ments, such  as  the  lighthouse  boards,  the  endowed  schools 
board,  and  some  branches  of  the  police  service,  the  employes 
contribute  to  an  annuity  fund,  which  is  supplemented  by 
government.^  But  there  has  been  a  growing  disposition  of  late 
years  to  grant  superannuation  allowances  in  all  public  establish- 
ments, without  requiring  any  deductions  from  salaries.^ 

In  1859  another  Act  was  passed  to  extend  the  operation  of 
the  Act  of  1834  to  all  persons  who  had  served  in  an  estab- 
lished capacity  in  the  permanent  civil  service  of  the  state,  and 
who  were  not  otherwise  provided  for  by  parliament.  The  Act 
was  necessary  because  several  classes  of  public  servants  were 
omitted  from  the  operation  of  the  Act  of  1834  in  order  to  save 
them  from  becoming  liable  to  the  abatements,  but,  these  de- 
ductions having  been  abolished,  it  was  deemed  expedient  to 
bring  all  civil  departments  under  the  provisions  of  the  Super- 
annuation Act.*  In  1869,  by  the  Act  32  &  33  Vict.  c.  32,  the 
Treasury  were  empowered  in  their  discretion  ^  to  commute 
pensions  to  retired  officers  in  the  army  and  navy  and  clerks  in 
the  war  and  admiralty  departments  by  payment  of  a  capital 
sum  of  money,  according  to  the  estimated  duration  of  life  of 
the  pension  holder. 

On  April  18,  iSyij-a  motion  was  made  (by  a  private  member) 
to  resolve — *  That  it  is  expedient  to  extend  the  provisions  of 
the  Pensions  Commutation  Act,  1869,  to  all  departments  of  the 
civil  service.  In  reply,  the  chancellor  of  the  exchequer  stated 
that  ministers  proposed  to  amend  the  said  Act  by  taking  away 
the  privilege  of  commutation  as  far  as  regards  pensions  on 
retirement  after  sixty  years  of  age,  and  upon  a  medical  certifi- 
cate, and  by  limiting  the  privilege  to  those  who  received  com- 
pensatory pensions  on  account  of  the  abolition  or  reorganization 

*  Com.  Pap.  1857,  Sess.  2,  v.  24,  pp.  217-237. 

*  Third  Rep.  Civ.  Serv.  Exp.  Com.  Pap.  1873,  v.  7,  p.  624. 
»  lb.  p.  637. 

*  Hans.  D.  v.  153,  p,  354  ;  22  Vict.  c.  26  ;  36  Vict.  c.  23  ;  and  39  & 
40  Vict.  c.  53.  ^  Hans.  D,  v.  211,  p.  283. 
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of  their  office.  With  this  restriction  they  proposed  to  extend 
the  Act  to  the  whole  civil  service.  Satisfied  with  this  con- 
cession, the  member  withdrew  his  motion.^  [The  Bill  was 
accordingly  introduced  and  passed.^  It  was  extended  to 
telegraph  clerks  by  Act  35  &  36  Vict.  c.  8^,  and  amended  by 
Act  39  &  40  Vict.  c.  73,  and  again  amended  in  1882  so  as  to 
admit  of  the  commutation  of  a  portion  of  a  pension.]  But  the 
Treasury  would  object  to  comm'ite  a  pension  for  any  one  of 
whom  there  was  a  definite  prospect  of  his  being  again  em- 
ployed in  the  public  service.^ 

By  the  Superannuation  Act  of  1875,  a  special  rate  of  pension 
is  allowed  to  persons  who  have  been  in  the  civil  service  of  the 
state  in  an  "  unhealthy  place." 

That  all  persons  employed  by  the  crown  in  the  civil  service 
of  the  TT  :ted  Kingdom  are  entitled  to  superannuation 
allowance.^  ^tter  a  certain  length  of  service  is  a  principle  which, 
ratified  by  Act  of  Parliament,  is  now  "universally  admitted,"^ 
provided  only  that  they  have  reached  the  age  when  retirement 
upon  a  pension  is  allowable,  or  that  an  earlier  retirement  is 
justified  by  a  medical  certificate  of  incapacity  for  further  ser- 
vice.^ But  if  it  should  afterwards  appear  that  a  pension  had 
been  granted  upon  insufficient  grounds,  or  at  too  high  a  rate, 
the  lords  of  the  Treasury  would  revise  their  decision  and  issue 
Pensions  how  ^  ^^^  minutc  thercon.''  All  pensions  and  retiring 
granted.  allowanccs   to   pubUc   servants,  although  payable 

under  statutable  authority,  are  awarded  by  the  lords  of  the 
Treasury,  pursuant  to  regulations  they  are  empowered  to  make 
from  time  to  time  for  that  purpose. 

The  maximum  pension  to  a  retiring  civil  servant  contem- 
plated by  the  Superannuation  Act  is  an  amount  equal  to  two- 
thirds  of  his  salary.  But,  by  the  9th  clause  of  the  Act,  pensions 
up  to  the  full  amount  of  the  salary  may  be  granted  "  in  cases 

*  I/ans.  Z).  V.  211,  p.  I.?53-I259. 
'  34  &  35  Vict.  c.  36. 

*  //ans.  D.  V.  208,  p.  1847. 

*  lb,  V.  177,  p.  1907  ;  57  Geo.  III.  c.  65  ;  extended  by  4  &  5  Will. 
IV.  c.  24. 

*  Hans.  D.  v.  223,  p.  1214.  If  the  government  should  refuse  to  allow  to 
a  public  ofiicer  his  just  claims  under  the  Superannuation  Act,  he  could 
apply  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  compel  the 
treasurer  to  pay  him  whatever  he  was  entitled  to  receive  {Hans.  D.  v. 
180,  p.  503  ;  New  Zealand,  Leg.  Couu.Jls.  1874,  App.  2). 

*  Case  of  Sir  \V.  Brown,  Com,  Pap.  1871,  v.  37,  p.  327. 
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where  the  services  were  of  a  peculiar  and  unusual  degree  of 
merit."  ^     But  this  power  has  been  most  sparingly  exercised.'^ 

Formerly  pensions  were  granted  at  the  discretion  of  the 
sovereign.  But,  as  great  irregularities  prevailed  in  the  grant- 
ing of  pensions  by  the  crown,  it  became  necessary  for  parlia- 
ment to  interpose  its  authority  to  regulate  and  restrict  the 
exercise  of  this  prerogative.  Prior  to  the  reign  of  Queen 
Anne,  the  crown  had  assumed  the  right  of  charging  its  here- 
ditary revenues  with  pensions  and  annuities ;  and  it  had  been 
held  that  the  king  had  power  in  law  to  bind  his  successors. 
But,  on  the  accession  of  Queen  Anne,  an  Act  was  passed 
(i  Anne  c.  7),  forbidding  the  alienation  of  any  portion  of  the 
hereditary  revenues  for  any  term  beyond  the  life  of  the  reign- 
ing monarch.  On  the  accession  of  George  III.  the  land  and 
other  revenues  of  the  crown,  except  the  revenues  of  the  duchies 
of  Cornwall  and  Lancaster,  were  surrendered  to  parliament,  in 
exchange  for  a  fixed  civil  list. 

The  pensions  which  had  previously  been  paid  out  of  these 
revenues  were  henceforth  paid  out  of  the  civil  list.  There 
was  no  limit  to  the  amount  of  pensions  so  long  as  the  civil 
list  could  meet  the  demand;  and  no  principle  on  which  the 
grant  of  them  was  restrained,  save  the  discretion  of  the  crown 
and  its  advisers.'* 

The  abuses  of  the  pension  list,  and  the  enormous  facilities  it 
afforded  for  corrupt  practices,  frequently  engaged  Abuses  of  the 
the  attention  of  parliament  during  the  reign  of  P^^^ion  list. 
George  III.,  and  several  Acts  were  passed  at  different  periods 
to  regulate  the  grant  of  pensions.  The  constitutional  right 
of  parhament  to  investigate  this  matter,  and  to  control  the 
crown  in  respect  to  all  payments  of  the  civil  list,  was  fully 
asserted  and  secured  by  Burke's  Act  in  1782  :*  this  Act  forbade 
the  granting  of  secret  pensions,  upon  the  principle  that  parlia- 
ment had  a  right  to  be  informed  of  every  instance  of  the 
exercise  of  this  prerogative  in  order  to  ensure  and  enforce  the 

*  Hans.  D.  v.  217.  pp.  1531,  1561. 

'  Case  of  Sir  R.  Hill,  Com.  Pap.  1864,  v.  30,  p.  610;  v.  32,  pp.  565, 
569  ;  lb.   1873,  V.  7,  pp.  556,  571  ;  lb.    1875,  V.  42,  p.  675  ;  lb.  1877,  v. 

49.  P-  587.  etc. 

^  May,  Cotist.  Hist.  v.  I,  pp.  214,  215. 

*  22  Geo.  III.  c.  82;  and  see  debate  on  Sir  C.  W.  Dilke's  motion  in 
regard  to  Civil  List  in  Hans.  D.  v.  210,  pp.  251-317  ;  Filzmaurice,  Life 
of  Lord  Shelburne,  v.  3,  pp.  4,  80. 


U I 


IM 


i8o 


PARLIAMENTARY   GOVERNMENT. 


•. 


responsibility  of  the  ministers  of  the  crown.^  It  further  ic- 
knowledged  the  principle  that  pensions  ought  to  be  gnintcJ 
for  two  causes  only ;  namely,  as  a  royal  bounty  to  perso  ^  m 
distress,  or  as  a  reward  for  desert. 

The  interference  of  parliament  to  restrain  abuses  in  le 
Restrained  by  grant  of  pensions  continued  during  the  succce  i  ig 
parliament.  ^cigns  cf  Gcorge  IV.  and  William  IV.  ;  =^  n.d 
finally,  upon  the  accession  of  her  present  Majesty,  an  Aci  w.is 
passed  which  limited  the  right  of  the  crown  to  grant  new 
pensions  on  the  civil  list  to  the  sum  of  ;^i2oo  in  each  y^^.^r; 
in  addition  to  the  pensions  previously  in  force.  A  iii;e 
amount  is  granted  to  her  Majesty,  for  each  and  every  sik  s- 
sive  year  of  her  reign,  cumulatively,  for  the  bestowals  oi  n  w 
Civiiiist  pensions:  such  pensions,  pursuant  to  a  resolu,    -n 

pensions.  of  the  Housc  of  Commons  of  Fel)ruary  i8,  icS^4, 

to  be  awarded  only  to  "such  persons  a^  have  just  claims  on 
the  royal  beneficence,  or  who,  by  their  personal  service-^  to 
the  crown,  by  the  performance  of  duties  to  the  public,  or  by 
their  useful  discoveries  in  science  and  attainments  in  literature 
and  the  arts,  have  merited  the  gracious  consideration  of  ihcir 
sovereign  and  the  gratitude  of  their  country."^  It  is  furii  er 
required,  that  a  hst  of  the  pensions  granted  shall  be  annually 
laid  before  parliament,  so  as  to  enable  the  House  of  Commons 
)  give  its  advice  in  regard  to  their  bestowal,  should  it  desire 
to  do  so.^  The  first  lord  of  the  Treasury,  and  not  the 
chancellor  of  the  exchequer,  is  the  responsible  minister  upon 
whose  advice  these  pensions  are  conferred.^ 

It  is  now  recognized  as  a  constitutional  rule  that  all  pensions 
All  pensions  to  should  bc  granted  by  parliament,  or  out  of  funds 
come  under  set  apart  by  parliament  for  the  purpose;  and 
Hou.sc''or  °  that  tlie  grant  of  pensions  should  invariably  come 
Commons.  under  the  cognisance  of  the  House  of  Com 
mons."     Even  in  the  case  of  pensions  and  retiring  allowances 

*  Burke's  Works,  v.  3,  pp.  304-307 ;  and  see  //ans.  D.  v.  183,  p.  423. 
'  May,  Const.  Hist.  v.  i,  pp.  217,  218  ;  see  Hans.  D.  v.  176,  p.  358. 

'  I  &  2  Vict.  c.  2  ;  Rep.  of  Com®  on  civil  list  pensions,  Com.  Pap. 
1837-8,  V.  23,  pp.  55-59 ;  lb.  1868-9,  v.  35,  p.  1100 

*  Com.  Pap.  1861,  V.  34,  p.  237. 

'  Mir.  of  Pari.  1840,  pp.  i;j?.7,  1347.  In  proof  of  difficulty  of  obtaining 
one  of  these  pensions,  see  Veitch's  Life  of  Sir  Wm,  Hamilton,  pp.  284, 
294;  Quar.  Rev.  v.  130,  p.  407. 

*  Com.  Pap.  1868-9,  V.  35,  pp.  1105-1109. 
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awnrded,  according  to  established  practice,  under  the  pro- 
visi  ins  of  the  Superannuation  Acts,  the  money  to  defray  the 
same  must  be  annually  voted  by  the  House  of  Commons, 
all  hough  the  faitii  of  parliament  might  be  virtually  considered 
as  pledged  to  their  continuance ;  ^  and  it  is  only  in  extreme 
cases  of  grave  misconduct,  that  a  public  officer  is  deprived 
of  his  ordinary  right  to  a  pension.*^ 

I'lie  authority  that  appoints  to  office  is  necessarily  com- 
petent to  dismiss  any  insufficient  or  untrustworthy  servants.  It 
is  also  the  proper  judge  of  their  qualifications  and  of  the 
remuneration  they  should  receive.  In  all  such  matters  parlia- 
ment ought  not  to  interfere  except  in  cases  of  manifest  abuse 
or  corruption,  when  it  may  be  called  upon  to  exercise  iis 
in(jui.sitorial  power.  Upon  such  occasions,  however,  the 
Houses  of  Parliament  are  constitutionally  em- 
powered to  institute  investigations,  to  declare  paHi'a'mcnt  to 
their  opinion  as  to  the  manner  in  which  this  pre-  i'ivcsti«iite  and 

.    '        ,  ...  .    ^  ,         to  advise  the 

rogative    has   been   exercised    m   any    particular  crown,  in 
instance,  and,  if  need  be,  either  to  appeal  to  the  p'j^rogatiU!'"* 
crown  to  redress  the  grievance,  or  to  proceed  to 
remedy  it  themselves  by  an  act  of  legislation. 

It  is  also  quite  in  accordance  with  constitutional  usage  for 
either  House  to  address  the  crown  or  to  record  their  opinion  by 
resolution  upon  the  existing  state  of  the  various  public  depart- 
ments generally,  and  to  advise  the  adoption  of  such  reforms  as 
may  be  calculated  to  increase  the  efficiency  of  administration.'* 
But  when  fundamental  changes  are  sought  to  be  effected, 
whereby  the  crown  would  be  deprived  of  any  of  its  prerogative 
rights,  or  which  transcend  the  scope  of  the  lawful  authority  of 
an  order  in  council,  the  proper  course  would  be  to  bring  in  a 
Bill,  embodying  the  substance  of  the  proposed  regulations,  in 
order  that  the  same  may  receive  the  concurrence  of  the  whole 
legislature.*    This  was   the  plan  pursued  by  Mr.  Burke,  in 

*  Att.-Gen.  Hans.  D.  v,  179,  p.  1320.  In  the  annual  estimates  the 
sum  required  under  Superan.  Acts  is  included  in  one  vole,  but  names,  etc., 
of  all  pensioners  are  appended  thereto,  and  a  list  of  the  new  pensions  given. 

'^  Hans.  D.  V.  2j5,  p.  197. 

'  See  Debates  in  Pari,  on  Motions  for  Administrative  Reform,  Hans. 
D.   V.   138,   pp.   2040-2133,   2154-2225,   2332.      Proposed   resolutions    in 
regard  to  constitution  of  the  Office  of  Works,  submitted  to  the  House  of 
Commons  in  1S60,  1863,  and  1866. 

♦  Hans.  D,  v.  139,  pp.  695,  713. 
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1780,  in  carrying  out  liis  proposed  economical  reforms  in  the 
various  departments  of  state.^ 

Another  indirect  but  powerful  influence  possessed  by  parlia- 
Controi  ment  in  the  control  of  the  public  service  arises 

exercised  by  from  the  neccssity  for  obtaining  the  sanction  of  the 
par  lament.'  legislature  to  the  supplies  required  for  carrying  on 
the  government  and  defraying  the  salaries  of  all  the  public 
emf'lityes.  Thus  without  touching  the  prerogative  itself  its 
exercise  is  moderated.  The  effect  of  this  check  upon  the 
exercise  of  the  royal  i)rerogative  is  that  the  responsible  minis- 
ters of  the  crown  usually  take  care  not  to  advise  the  sovereign 
to  do  any  act  requiring  to  be  supported  by  supplies,  unless 
they  believe  that  it  will  meet  with  the  approbation  of  parlia- 
ment, especially  that  of  the  lower  House,  which  is  invested 
by  the  constitution  with  the  principal  control  over  the  public 
purse. 

Moreover,  by  the  usage  of  parliament,  it  has  always  been 
considered  allowable  for  either  House  to  address 
the  crown  for  funds  to  defray  the  salaries  and  other 
expenses  of  their  own  establishments,  pursuant  to 
regulations  they  may  themselves  adopt  in  this 
behalf;  and  each  House  is  at  liberty  to  determine  the  amount 
of  remuneration  to  be  allowed  to  their  respective  officers  and 
servants,  subject  to  the  approval  of  the  House  of  Commons  in 
committee  of  supply.^  The  salaries  of  the  principal  officers 
are  fixed  by  statute,  and  are  paid  out  of  the  consolidated  fund. 
Proposals  for  the  increase  of  other  salaries,  and  generally  in 
regard  to  contingent  expenses,  must  be  approved  by  the  com- 
missioners for  regulating  the  offices  of  the  House  of  Commons, 
or  on  their  behalf  by  the  Speaker.  But  all  such  proposed 
expenditure  for  either  House  must  be  included  in  the  esti- 
mates, and  annually  voted  in  committee  of  supply.  It  is 
customary  for  the  government,  in  their  own  discretion,  to  give 
„  ,      effect  to  recommendations  from  committees  of  the 

Recommenda-  . 

tionsof  House  of  Commons,  m  favour  of  appropriations 

committees.       ^-^j.  particular  parliamentary  services,  by  inserting 
items   in    the    supply    estimates,   to    the   required    amount, 

*  22  Geo.  III.  c.  82.  See  other  cases  cited  in  Tomline's  Law  Dic- 
tionary, verbo  Office,  I. 

'  Com.  /our.  June  29,  1836  ;  Lords  /our,  April  23,  1850  ;  I/ans.  D. 
V.  218,  p.  762. 
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without  waiting  for  any  formal  application  from  the  House 
itself.^ 

The  salaries  and  retiring  allowances  of  the  House  of  Lords 
establishments  are  fixed  by  the  House  itself,'^  but  s^i^^ries  etc 
annually   voted    in   committee   of  supply.      The  of  House  of' 
estimate  for  the  House  of  Lords  is  now  prepared     '^'^  "" 
by  a  committee  of  the  House  and  sent  to  the  Treasury,  by 
whom  it  is  generally  accepted  without  dispute."     The  salaries 
and  contingencies  of  the  Lords  are  now  included  in  the  annual 
estimates  and  voted  in  supply.     But  the  Lords  are  permitted 
to  retain  the  right  of  paying  for  retired  allowances  of  their 
officers  out  of  the  interest  of  the  invested  fee  fund.     The  fee 
fund  of  the  House  used  ordinarily  to  suffice  to  pay  all  these 
demands ;    but   when   a   deficiency  occurred  application  was 
made  by  the  cleric  of  the  parliament  to  the  Treasury,  to  insert 
in  the  estimates  a  sufficient  sum  to  cover  the  same.     Formerly 
the  Treasury  had  no  knowledge  or  control  over  the  fee  fund  of 
the  House  of  Lords,  or  over  the  appropriation  thereof.    But  in 
1865   they  suggested  to  the  clerk  of  the  parliament  the  expe- 
diency of  following   the   cour:^  :   adopted   by   the   House   of 
Commons,   in  regard  to  their  fee  fund,   which   is   regularly 
paid  over  to   the   consolidated  fund,   and  the  charges  upon 
the   same   included  in  the  annual   estimates,   and   voted  by 
parliament. 

With  the  consent  of  the  House  of  Lor  3,  the  salaries  and 
expenses  of  the  House  of  Lords'  offices  wer         •  the  first  time, 
included  in  the  civil  service  estimates  f         le  year  ending 
March  31,  1870,  and  brought  under  the  contro     >f  the  House  of 
Commons.     But  the  Treasury  do  not  exercise  any  control  over 
this  expenditure.     A  portion  of  the  fee  fund  was  retained  by 
the  Lords  in  1869,  the  interest  of  which  is  used  to  defray  the 
retired  allowances  in  the  Lords'  offices ;  but  over  ;!£'3o,ooo  is 
annually  paid  over  to  the  Exchequer,  as  extra  receipts.     If 
this  sum  should  prove  insufficient,  the  balance  is  paid  out  of 
current  fees.*     Moreover,  by  the  Act  29   &   30  Vict.  c.  39, 

*  Estimates  for  Civ.  Serv.  1862-3 ;  Com.  Pap.  i8'62,  v.  35. 

'  See  Lords  Jojir.  Aug.  27,   1835  ;  Aug.  28,  1846 ;  April  23  and  July 
30,  1850 ;  Aug.  12,  1859  ;  June  5,  1862. 

'  Hans.  D.  v.  150,  p.  1128;  v.  202,  p.  383. 

*  Report  Com«  Pub.  Ace.  p.  47,   Com.  Pap.   1865,  v.   10;  Lords  Pap. 
1867-8,  V.  30,  p.  881  ;  Civ.  Serv.  Est.  1878-9  ;  Com,  Pap.   1878,  v.  53. 
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§§  33>  34>  the  Treasury  is  empowered  to  insist  that  the 
Lords'  fee  fund  shall  be  audited ;  and  they  have  pledged 
themselves  to  the  House  of  Commons  to  use  the  powers  so 
conferred  upon  them.^ 

Applications  for  pensions  by  officers  of  the  House  of  Lords 
are  decided  upon  by  the  House  itself;  either  directly,  or  upon 
a  report  from  the  select  committee  on  the  office  of  the  clerk  of 
the  parliament  and  usher  of  the  Black  Rod." 

The  salaries,  retiring  allowances,  and  other  disbursements  on 
Salaries  etc  behalf  of  the  establishments  of  the  House  of  Com- 
of  House  of'  mons  have  been  heretofore  regulated  by  reports 
Commons.  ^^  committces  of  the  House,  and  are  now  settled 
by  the  commissioners  appointed  by  statute^  for  regulating  the 
offices  of  the  House  of  Commons.  The  commissioners  con- 
sist of  the  speaker  of  the  House  of  Commons,  the  chancellor 
of  the  exchequer,  the  secretaries  of  state,  and  certain  other 
functionaries,  being  members  of  the  House  of  Commons. 
Practically,  the  actual  business  of  the  board  is  transacted  by 
the  Speaker.  But  the  board  is  always  convened  when  there  is 
anything  important  to  be  done.  The  salaries  of  officers  of  the 
House  of  Commons  have  been  fixed  from  time  to  time,  pur- 
suant to  various  reports  from  select  committees  of  the  House, 
from  1836  (up  to  which  period  they  were  paid  by  fees)  to 
1849.  The  establishment  is  divided  into  three  branches  or 
departments  ;  which  are  under  the  Speaker,  the  clerk,  and  the 
serjeant-at-arms  respectively.  The  head  of  each  department 
is  responsible  for  the  items  which  concern  his  own  depart- 
ment, whether  they  be  for  salaries  or  contingent  expenses  ;  and 
the  entire  pay-list  is  submitted  to  the  Speaker,  for  his  approval 
and  signature.  If  tht  establishment  requires  to  be  varied,  or 
increased,  it  is  done  by  the  permanent  head  of  the  department 
with  the  approval  of  the  Speaker.  The  Treasury  is  not  con- 
See  Hans.  D.  v.  177,  p.  II23 ;  lb.  v.  197,  p.  1474  ;  v.  202,  p.  383  ;  3rd 
Rep.  Civ.  Ser.  Exp.  Cot?i.  Pap.  1873,  v.  7;  Ev.  pp.  8,  34;  Civ.  Sei-v. 
Est.  1877-8,  p.  61,  n.  ;  Com.  Pap.  1877,  v.  57. 

*  Hans.  D.  v.  187,  p.  853. 

*  Mr.  Birch's  case,  Hans.  D.  v.  97,  p.  i  ;  Mr.  Edmunds'  case,  Lords 
lour.  V.  97,  pp.  27,  28 ;  and  see  Mr.  Gladstone's  observations,  in  Hans. 
D.  V.  177,  p.  1370.  The  resolution  granting  Mr.  Edmunds  a  pension  was 
afterwards  rescinded,  on  proof  that  he  had  been  guilty  of  gross  miscundutt 
and  malversation  in  office  (Hans.  D.  v.  179,  pp.  6-45;. 

3  52  Geo.  III.  c.  II  J  and  9  &  10  Vict.  c.  77. 
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suited,  "  the  Speaker's  sanction  would  be  sufficient :  for 
instance,  in  1865,  there  were  two  referees  of  private  Bills  put 
on,  at  ;i^iooo  each — that  was  done  with  the  sanction  of  the 
Speaker."  By  the  Act  12  &  13  Vict.  c.  72,  the  Speaker's 
audit  in  regard  to  all  expenditure  for  the  House  of  Commons 
is  final.  His  order  is  the  warrant  to  the  Treasury  to  insert 
the  amounts  required  to  be  voted  by  parliament  in  the  annual 
estimates.  The  Treasury  adopt  his  return  without  examina- 
tion, and  include  the  amount  in  the  estimates,  because  it 
concerns  the  internal  economy  of  parliament.^  There  aic, 
however,  certain  items  of  expenditure,  which  are  common  to 
both  Houses,  that  are  settled  by  the  Treasury  ;  such  as  the 
sums  to  be  allowed  for  the  payment  of  witnesses  attending 
committees,  the  allowance  for  a  shorthand  writer,  and  other 
miscellaneous  charges  of  inconsiderable  amount. 

Retiring  allowance?  to  officers  of  the  House  of  Commons 
are  settled  by  the  commissioners  on  the  basis  of  the  Super- 
annuation Acts.'* 

Upon  the  retirement  of  the  Speaker  of  the  House  of  Com- 
mons from  the  chair,  it  has  been  the  invariable  spj:ikerof 
usage   for  the  House  to  address  the  crown,  that  House  of 
some  signal  mark  of  royal  favour"  may  be  con- 


Coniinons. 


ferred  upon  him,  on  his  '*  ceasing  to  hold  the  office  of 
Speaker."  The  response  to  this  application  on  the  part  of  the 
crown,  is  by  conferring  a  peerage  upon  the  retiring  Speaker, 
and  by  a  message  recommending  the  House  to  grant  a  suit- 
able allowance  for  the  support  of  the  dignity. 

In  18 1 7,  on  the  retirement  of  Mr.  Abbot  from  the  speaker- 
ship, the  crown  took  the  initiative  in  recommending  provision 
for  him,  without  waiting  for  an  address  from  the  House  of 
Commons.     This  was  resented  as  irregular  and  objectionable.^ 

A  similar  practice  formerly  prevailed  in  the  case  of  the 
chaplain  to  the  House  of  Commoiis.    After  a  short 
term  of  service  it  was  customary  to  vote  an  address      ^^  ^'"' 
to  the  crown,  soliciting  the  bestowal  of  church  preferment 

*  For  comparative  statement  of  salaries  paid  to  principal  officers  of  boih 
Houses  of  Parliament  in  Great  Britain,  Canada,  and  the  Australian 
Colonies,  see/our.  Leg.  Coun.  New  Zealand^  i877>  Appx.  No.  18. 

2  See  Rep.  Com*  on  Public  Ace.  Evid.  885,  977,  etc.,  1 107,  etc.,  1 121, 
etc.,  Com.  Pap.  1865,  v.  10;  Rep.  Com''  Civ.  Serv.  Ex.  Com.  Pap.  1S73, 
V.  7,  Evid.  p.  9;  Hans.  D.  v.  177,  p.  I123;  lb.  v.  187,  pp.  S55,  1093; 
V.  197,  p.  1478;  V.  223,  p.  1637.  '  Colchcstci  JJiaiyy  v.  3,  p.  i 
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upon  this  functionary.     When  parliaments  were  of  triennial 
duration,  such  addresses  were  uniformly  passed  after  a  service 
of  about  two  years  and  a  half.     After  they  became  septennial, 
it  was  usual  to  allow  the  Speaker  two  chaplains  during  each 
parliament.      Since    1837,    owing   to    diminution    of  church 
])atronage  in  the  gift  of  the  crown,  an  annual  salary  has  been 
voted   to   this  officer  in  cupply,  in  lieu  of  an  application  for 
preferment.     But  on  May  31,  1838,  the  House  having,  prior 
to  the  change  of  system,  addressed  the  crown  in  favour  of 
three  chaplains,  and  received  favourable  answers,  though  (for 
the  reason  rbove  mentioned)  no  preferment  had  been  con- 
ferred upon  them,  an   address,  recapitulating   thes'     :ircum- 
stances,  and  reiterating  the  request,  was  agreed  to.     During 
the  debate  thereon,  the  home  secretary  (Lord  John  Russell), 
while   defending  the  government  from   an    iritentional   disre- 
gard of  the  wishes  of  the  House,  admitted  that  the  House  were 
justified  in  the  course  they  had   taken.     But  he   afterwards 
observed  "  that  no  address  of  the  House  can  bind  the  crown 
in  the  disposal  of  its  patronage,  otherwise  than  according  to 
the  advice  that  may  be  given  to  it."  ^     In  reply  to  the  address, 
her  Majesty  stated  that  she  would  "take  into  her  considera- 
tion in  what  manner  the  wishes  of  her  faithful  Commons  could 
be  carried  into  effect."  ^     In  the  course  of  the  session,  in  com- 
mittee of  supply,  an   opinion   being  generally  expressed  in 
favour  of  a  salary  of  ;!^4oo  a  year  being  allowed  to  the  chap- 
lain instead  of  ;!^2oo,    as   heretofore,  the  chancellor  of  the 
exchequer   promised  to   consider  the   matter.      Accordingly, 
the  estimates  of  the  following  year  proposed  to  fix  the  salary 
at  ;!{J^4oo,  which  has  ever  since  been  the  recognized  allowance 
of  this  dignitary ;  and  from  that  time  the  situation  has  been 
held  as  a  permanent  aj)pointment.'' 

The  foregoing  particulars  will  show  that  the  Houses  of 
Parliament  are  at  liberty  to  determine  the  remuneration  to  be 
allowed  to  their  own  officials,  subject  to  the  approval  of  the 
Treasury  and  the  consent  of  the  House  of  Commons.* 

*  A/f'r.  of  FarU  1838,  p.  4101. 
2  IIk  p.  4541- 

'  //i.  p.  5323  ;  lb.  1839,  p.  416  ;  Parkinson's  Undjr  Gort.  p,  54. 

*  Hut  .1  moiion  to  declare  the  opini  )n  of  the  House  as  to  the  extent  of 
remuneration  that  ought  to  be  allowed  by  tlie  lords  of  the  Treasuiy  to 
Mr.  Ciurncy  for  expenses  of  experiments  in  liy;hting  the  House  of  Commons, 
pcrlurnied  under  the  direction  of  a  committee  of  the  House,  was  pronounced 
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"But  while,  as  a  rule,  any  direct  interference  by  parliament 
with  the  exercise  of  the  prerogative  of  the  crown,  in  the 
appointment,  control,  or  dismissal  of  public  servants,  would 
be  unconstitutional,  unless  in  the  peculiar  circumstances 
already  indicated,  when  it  may  become  the  duly  inquiries  of 
of  parliament  to  tender  advice  u]  i  the  subject ;  niinistcrs. 
it  is  nevertheless  agreeable  to  usage,  and  of  great  public 
advantage,^  for  inquiries  of  ministers  or  desultory  discussions 
to  take  place,  in  either  House,  in  reference  to  the  appoint- 
ment and  control  of  office-holders,  in  particular  instances, 
when  a  direct  motion  on  the  subject  would  be  objectionable. 
In  this  way  op])ortunity  is  afforded  to  the  administration  to 
explain  and  defend  the  propriety  of  appointments,  which  may 
have  been  subjected  to  misrepresentations  by  the  press  or  the 
public  at  large. 

We  have  now  completed  our  review  of  the  royal  prerogative 
in  relation  to  office-holders.  We  have  seen  that 
the  constitution  has  vested  in  the  sovereign  the  ""^'"''"■y' 
right  of  appointing,  controlling,  remunerating,  and  dismissing 
the  public  servants  of  the  crown.  By  this  means,  the  dignity 
and  independence  of  the  crown  in  the  choice  of  its  ofticers 
and  the  efficiency  of  the  public  service  are  secured.  At  the 
same  time,  adequate  protection  is  afforded  against  abuse  in 
the  distribution  of  patronage  and  the  control  and  dismissal  of 
public  employes  by  the  responsibility  of  ministers  to  parlia- 
ment for  the  faithful  exercise  of  this  prerogative.  Ministers 
are  directly  accountable  for  maintaining  the  public  service  in 
a  proper  state  of  efficiency,  for  selecting  qualified  persons  to 
fill  all  subordinate  offices  under  the  crown,  for  awarding  to 
such  persons  adequate  rernuneration,  and  for  granting  them 
protection  against  oppression  or  dismissal  upon  insufficient  or 
unwarrantable  grounds. 

by  the  Speaker  to  be  informal,  without  the  previous  consent  of  the  crown 
(j\Iir,  of  Pari.  1839,  p.  5 1 16). 
*  Mr.  Gladstone,  Hans.  D.  v.  195,  p.  40. 
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CHAPTER   IV. 

THE   ROYAL    PREROGATIVE — COfltinucd, 

THE   CROWN    AS   THE    FOUNTAIN    OF   JUSTICE,    MERCY,   AND 

HONOUR. 

I.   The  Crown  and  the  Judicature, 

The  administration  of  justice,  freely  and  indifferently,  to  all 
people,  of  whatsoever  degree,  is  of  the  highest  importance  to 
the  well-being  of  a  commonwealth. 

By  the  constitution  of  this  kingdom,  the  sovereign  is  regarded 
Dispensation  ^s  the  fountain  of  justice.  "  By  the  fountain  of 
ofjusiice.  justice,  the  law  does  not  mean  the  author  or 
original,  but  only  the  distributor.  Justice  is  not  derived  from 
the  king,  as  from  his  free  gift,  but  he  is  the  steward  of  the 
public,  to  dispense  it  to  whom  it  is  due.  He  is  not  the  spring, 
but  the  reservoir,  from  whence  right  and  equity  are  conducted 
by  a  thousand  channels  to  every  individual."  Thou[,h  justice 
flows  from  the  king  as  its  fountain,  he  cannot  administer  it 
personally,  or  authorize  any  deviation  from  the  lavvs.^  He  is 
debarred  from  adjudicating  upon  any  matter  except  through 
the  instrumentality  of  persons  duly  appointed  to  that  end. 
The  courts  of  law,  originally  created  for  the  purpose  of  hearing 
and  determining  actions  and  suits,  must  proceed  according  as 
the  law  directs.  And  the  crown  cannot  of  itself  establish  any 
new  court,  or  change  the  jurisdiction  or  procedure  of  an  exist- 
ing court,  or  alter  the  number  of  the  judges,  the  mode  of  their 
appointment,  or  the  tenure  of  their  office.  For  all  such  pur- 
poses the  co-operation  of  parliament  is  necessary.'^ 

*  Petersdorff,  AVry  Ahrdmt.  v.  6,  p.  215. 

'  Ilearn,  Govt,  of  Eng.  ji.  74;  liowyer's  Const,  Law,  pp.  170,  17 1,  496; 
Forsyth,  Const,  La'u>,  p.  186.^ 
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)f  the  House  of  Lords  to  summon  tlie 
judges  of  England,  at  the  beginning  of  each  parliament,  to  be 
present  for  the  purpose  of  assisting  the  House  with  their  advice, 
when  required,  upon  legal  questions.  Though  they  continue 
to  receive  such  summonses,  it  is  now  the  practice  that  they  do 
not  attend,  except  at  the  opening  of  parliament,  unless  they 
are  specially  summoned,  for  a  particular  purpose.  Such  special 
summonses  have  been  made,  from  time  to  time,  up  to  the  year 
1880,  when,  in  the  case  of  Angus  z'.  Dalton,  the  House  of 
Lords  summoned  seven  of  the  judges,  to  assist  in  deciding 
upon  the  case.  The  Irish  and  Scotch  judges  do  not  receive 
summonses  ;  nevertheless  on  two  or  three  occasions  the  Scotch 
judges  have  been  required  to  appear  and  advise  the  House  on 
Scottish  legal  questions.^ 

It  is,  moreover,  one  of  the  principal  duties  and  functions  of 
parliament  "to  be  observant  of  the  courts  of  justice,  and  to 
take  due  care  that  none  of  them,  from  the  lowest  to  the  highest, 
shall  pursue  new  courses  unknown  to  the  laws  and  constitution 
of  this  kingdom,  or  to  equity,  sound  legal  policy,  or  substantial 
justice.'"^ 

Nevertheless,  the  integrity  and  independence  of  the  judicial 
office  are  amply  secured  from  encroachment  either  judicial 
by  the  crown,  the  courts,  or  the  legislature.  From  independence, 
the  reign  of  Edward  III.,  any  interference  on  the  part  of  the 
crown  with  the  due  course  of  justice  has  been  declared  to  be 
illegal ;  **  it  is  a  principle  of  law  that  no  action  will  lie  against 
a  judge,  either  of  a  superior  or  of  an  inferior  court,  for  a  judicial 
act,  even  though  it  be  alleged  to  have  been  done  maliciously 
and  corruptly;  ^  and  constitutional  usage  forbids  either  House 
of  Parliament  from  entertaining  any  question  which  comes 
within  the  jurisdiction  of  a  court  of  law  to  determine  ;  or  from 
instituting  investigations  into  the  conduct  of  the  judiciary, 
except  in  extreme  cases  of  gross  misconduct  or  perversion  of 

'  Z.  T.,  Nov.  27,  1880,  p.  58. 

'  Report  on  Lords*  Proceed,  on  Mr.  Hasting's  trial,  Cof>i.  Jour,  v.  49, 
p.  517  ;  Stubbs,  Const.  Hist.  v.  2,  p.  605. 

'  llearn,  p.  79.  See  arguments  of  Mr,  Lowe  and  of  Sir  H.  James  in 
Hans.  D.  v.  235,  pp.  421,  442. 

*  Broom,  Constitutional  Law,  pp.  ^^2^~'J^'^  »  Thomas,  Const,  Cases, 
p.  81.  Except  for  the  refusal  of  the  writ  of  habeas  corpus,  under  the  Act 
31  Car.  II.  c.  2,  sec.  9,  or  for  the  refusal  of  a  Bill  of  Exceptions  under 
Stat.  Westmi'ister  2,  13  Edw.  i.  c.  31. 


1^: 


0 


190 


PARLIAMENTARY   GOVERNMENT. 


the  law,  that  may  require  the  interposition  of  parliament  in 
order  to  obtain  the  removal  of  a  corrupt  or  incompetent 
judge.^ 

All  judges  are  sworn  well  and  truly  to  serve  the  queen  and 
her  people  in  their  several  offices,  and  to  "do  equal  law  and 
execution  of  right  to  all  the  queen's  subjects,  rich  and  poor, 
without  having  regard  to  any  person."  **  But  in  the  event  of  a 
judge,  either  wilfully  or  through  ignorance,  violating  his  oath, 
or  otherwise  misconducting  himself  in  the  judicial  office,  the 
constitution  has  provided  an  adequate  remedy,  and  a  method 
of  depriving  him  of  his  judicial  functions. 

Previous  to  the  revolution  of  1688,  the  judges  of  the  superior 
Tenure  of  courts,  as  a  general  rule,  hold  their  offices  at  the 
office.  will  and  pleasure  of  the  crown.     Under  this  tenure 

there  were  frequent  instances,  from  time  to  time,  of  venal, 
corrupt,  or  oppressive  conduct  on  the  part  of  judges,  and  of 
arbitrary  conduct — in  the  displacement  of  upright  judges,  and 
conniving  at  the  proceedings  of  dishonest  judges — on  the  part 
of  the  crown,  which  gave  rise  to  serious  complaints,  and  led  to 
several  attempts,  during  the  seventeenth  century,  to  limit  the 
discretion  of  the  crown  in  regard  to  appointments  to  the  bench.^ 
At  length,  by  the  Act  of  Settlement,  passed  in  the  year  1700,  it 
was  provided  that,  after  the  accession  of  the  house  of  Hanover  to 
the   throne  of  England,  judges'  commissions   be 

Removable  j  ,•  T  .    ,  i    ^i      •  i   "  • 

upon  a  puriia-  made  quamdiu  se  bene  gesserint^  and  their  salaries 
ascertained  and  established  ;  but  upon  the  address 
of  both  Houses  of  Parliament,  it  may  be  lawful  to 
remove  them." " 

One  step  only  remained  to  place  the  judges  in  a  position  of 
complete  independence  of  the  reigning  sovereign,  and  that  was 
to  exempt  them  from  the  rule,  ordinarily  applicable  to  all 
Security  of  officc-holdcrs,  whercby  their  commissions  should 
office.  be  vacated  upon  the  demise  of  the  crown.     It  is 

very  doubtful  whether  this  rule  appUed  to  the  judges  after  they 
began  to  be  appointed  "during  good  behaviour,"^  but  it  was 

*  See  posty  p.  192. 

'  Rep.  of  Oaths  Commn.  pp.  42-45,  Com,  Pap.  1867,  v.  31. 
^  llearn,  pp.  80,  85  ;  Atkinson,  Papmian,  p.  121. 

*  12  «i  13  Will.  III.  c.  2.     See  Pike,  Hist,  oj  Crime  in  En^.  v.  2, 
p.  322. 

*  Campbell,  Lives  of  the  Cham.  v.  5,  p.  148. 
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deemed  expedient  to  place  the  matter  beyond  dispute. 
Accordingly,  one  of  the  first  public  acts  of  George  III.,  upon 
his  accession  to  the  throne,  was  to  recommend  to  parliament 
the  removal  of  this  limitation.  The  suggestion  was  adopted 
by  the  passing  of  an  Act  which  declared  that  the  commissions 
of  the  judges  shall  remain  in  force,  during  their  good  behaviour, 
notwithstanding  the  demise  of  the  crown ;  "  Provided  always 
that  it  may  be  lawful  for  his  majesty,  his  heirs,  etc.,  to  remove 
any  judge  or  judges  upon,  the  address  of  both  Houses  of  Par- 
liament." It  was  further  provided  that  the  amount  of  the 
judges'  salaries  now  or  hereafter  to  be  allowed  by  any  Act  of 
Parliament  should  be  made  a  permanent  charge  upon  the  civil 
list.^  By  various  subsequent  statutes,  the  judges'  salaries  ire 
now  made  payable  out  of  the  consolidated  fund,"^  which  removes 
them  still  more  effectually  from  the  uncertainty  attendant  upon 
an  annual  vote  in  committee  of  supply. 

Before  entering  upon  an  examination  of  the  parliamentary 
method  of  procedure  for  the  removal  of  a  judge  under  the  Act 
of  Settlement,  it  will  be  necessary  to  inquire  into  the  precise 
legal  effect  of  their  tenure  of  office  "during  good  Forfeiture  of 
behaviour,"  and  the  remedy  already  existing,  and  their  offices  for 
which  may  be  resorted  to  by  the  crown,  in  the  '""'  ^  •^^'°"''- 
event  of  misbehaviour  on  the  part  of  those  who  hold  office  by 
this  tenure. 

"  The  legal  effect  of  the  grant  of  an  office  during  *  good 
behaviour '  is  the  creation  of  an  estate  for  life  in  the  office."  ^ 
Such  an  estate  is  terminable  only  by  the  grantee's  incapacity 
from  mental  or  bodily  infirmity,  or  by  his  breach  of  good 
behaviour.*  But  *'  like  any  other  conditional  estate,  it  may  be 
forfeited  by  a  breach  of  the  condition  annexed  to  it ;  that  is 
to  say,  by  misbehaviour.  Behaviour  means  behaviour  in  the 
grantee's  official  capacity.*  Misbehaviour  includes,  first,  the 
improper  exercise  of  judicial  functions  ;  second,  wilful  neglect 

*  I  Geo.  III.  c.  23. 

2  Com.  Pap.  1865,  V.  30,  p.  50. 

•  See  opinion  of  colonial  crown  law  officers  in  Return  to  an  Order  of 
the  Leg.  Assembly  of  Victoria  (Australia)  for  correspondence  respecting 
the  Rights  and  Privileges  of  the  Judges,  Votes  and  Proceedings  Leg, 
Assy.   Victoria,  1864-5  '■>  C.  No.  2,  pp.  10,  1 1. 

♦  See  Ld.  Holt's  judgment  in  Ilarcourt  v.  Fox,  i  Shower,  pp.  426,  506, 
536  ;  Law  Mag.  N.S.  v.  20,  p.  201. 

*  4  Inst.  117. 


ill 


-■■^ 


192 


PARLIAMENTARY   GOVERNMENT. 


of  duty,  or  non  attendance  ;  ^  and,  third,  a  conviction  for  any- 
infamous  offence,  by  which,  although  it  be  not  connected  with 
the  duties  of  his  office,  the  offender  is  rendered  unfit  to  exercise 
Misbehaviour  ^ny  officc  or  public  franchise.'^  In  the  case  of 
in  office.  official  misconduct,  the  decision  of  the  question 

whether  there  be  misbehaviour  rests  with  the  grantor,  subject, 
of  course,  to  any  proceedings  on  the  part  of  the  removed 
officer.  In  the  case  of  misconduct  outside  the  duties  of  his 
office,  the  misbehaviour  must  be  established  by  a  previous  con- 
viction by  a  jury.^  When  the  office  is  granted  for  life,  by 
letters  patent,  the  forfeiture  must  be  enforced  by  a  scire  facias} 
These  principles  apply  to  all  offices,  whether  judicial  or  minis- 
terial, that  are  held  during  good  behaviour."^ 

The  legal  accuracy  of  the  foregoing  definitions  of  the  circum- 
stances in  which  a  patent  office  may  be  revoked  is  confirmed 
by  an  opinion  of  the  English  crown  law  officers  (Sir  William 
Atherton  and  Sir  E.oundell  Palmer)  communicated  to  the 
imperial  government  in  1862,  wherein  it  is  stated,  in  reference 
to  the  kind  of  misbehaviour  by  a  judge  that  "  would  be  a  legal 
breach  of  the  conditions  on  which  the  office  is  held,"  that, 
"  when  a  public  office  is  held  during  good  behaviour,  a  power 
[of  removal  for  misbehaviour]  must  exist  somewhere ;  and, 
when  it  is  put  in  force,  the  tenure  of  the  office  is  not  thereby 
abridged,  but  it  is  forfeited  and  declared  vacant  for  non-per- 
formance of  the  condition  on  which  it  was  originally  conferred."^ 
To  the  same  effect,  Mr.  (afterwards  lord  chief  justice)  Denman 
stated  at  the  bar  of  the  House  of  Commons,  when  appearing 
as  counsel  on  behalf  of  Sir  Jonah  Barrington,''  that  indepen- 
dently of  a  parliamentary  address  or  impeachment  for  the 
removal  of  a  judge,  there  were  two  other  courses  open  for  such 
a  purpose.  These  were  (i)  a  writ  of  scire  facias  to  repeal  the 
Methods  of  patent  by  which  the  office  had  been  conferred ; 
procedure  and  (2)  a  Criminal  information  [in  the  court  of 
against  judges.  Yvd'^^  bench]  at  the  suit  of  the  attorney-general. 
By  the  latter  of  these,  especially,  the  case  might  speedily  be 


'  9  Reports,  50. 
«  lb. 


'  Rex  V.  Richardson,  i  Burrow,  539. 

*  Com.  Digest  Officer  ^Y..  11). 
*  4  Inst.  117. 

"  Cited  in   Votes  and  Proceedings,  Leg.  Assembly,   Victoria,  2nd  Sess. 
1866,  V.  I,  C.  No.  8. 
^  See  Mir.  of  Fa)  I.  1830,  p.  1702. 
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decided."*  On  November  25,  1805,  the  Hon.  P.obert  John- 
son, one  of  the  judges  of  the  court  of  common  pleas  in  Ireland, 
was  convicted  by  the  Court  of  King's  Bench,  England,  of  a 
libel  upon  the  lord-lieutenant  of  Ireland,  and  others.'-  After 
his  conviction,  the  judge  was  permitted  to  effect  a  compromise, 
and  resign  his  office.^  The  peculiar  circumstances  in  which  each 
of  the  courses  above  enumerated  would  be  specially  ap^'icable 
have  been  thus  explained  :  "  First,  in  cases  of  misconduct  not 
extending  to  a  legal  misdemeanour,  the  appropriate  course 
appears  to  be  by  sdre  facias  to  repeal  his  patent,  'good 
behaviour'  being  the  condition  precedent  of  the  judge's  tenure ; 
second,  when  the  conduct  amounts  to  what  a  court  might 
consider  a  misdemeanour,  then  by  information ;  third,  if  it 
amounts  to  actual  crime,  then  by  impeachment ;  fourth,  and 
in  all  cases,"  at  the  discretion  of  parliament,  "  by  the  joint 
exercise  of  the  inquisitorial  and  judicial  jurisdiction"  conferred 
upon  both  Houses  by  statute,  when  they  proceed  to  consider 
of  the  expediency  of  addressing  the  crown  for  the  removal  of 
a  judge.* 

But,  in  addition  to  these  methods  of  procedure,  the  constitu- 
tion  has   appropriately   conferred   upon   the   two       . 
Houses   of  Parliament — in  the   exercise  of  that  padiamentfor 
superintendence  over  the  proceedings  of  the  courts  F<imoj^aiofa 
of  justice  which  is  one  of  their  most  important 
functions — a  right  to  appeal  to  the  crown  for  the  removal  of  a 
judge  who  has,  in  their  opinion,  proved  himself  unfit  for  the 
proper  exercise  of  his  judicial  office.     This  power  is  not,  in  a 
strict  sense,  judicial ;  it  may  be  invoked  upon  occasions  when 
the  misbehaviour  complained  of  would  not  constitute  a  legal 
breach  of  the  conditions  on  which  the  office  is  held.     The 
liability  to  this  kind  of  removal  is,  in  fact,  a  qualification  of, 
or  exception  from,  the  words  creating  a  tenure  during  good 
behaviour,  and  not  an  incident  or  legal  consequence  thereof. 

In  entering  upon  an  investigation  of  this  kind,  parliament 
is  limited  by  no  restraints,  except  such  as  may  be  self-imposed. 

*  Mir.  of  Pari.  1830,  p.  1897  ;  Foster  on  the  Writ  of  Scire  Facias, 
book  3,  ch.  2.  tor  decision  as  to  circumstances  in  which  a  writ  of 
scire  facias  may  be  issued,  see  Moore,  P.C.  cases,  N.S.,  v.  3,  p.  439. 

*  Howell's  State  Trials^  v.  29,  pp.  81-502  ;  and  sec  Farl.  D.  v.  5, 
pp.  557.  622. 

»  Mir.  of  Pari.  1 830,  p.  8197. 

*  Lords  Jour.  v.  62,  p.  602. 
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Nevertheless,  since  statutory  powers  have  been  conferred  upon 
When  parhament   which   define    and   regulate   the   pro- 

justifiable,  ceedings  against  offending  judges,  the  importance 
to  the  interests  of  the  commonwealth,  of  p'-eserving  the 
independence  of  the  judges,  should  forbid  either  House  from 
entertaining  an  application  agamst  a  judge  unless  such  grave 
misconduct  were  imputed  to  him  as  would  warrant,  or  rather 
compel,  the  concurrence  of  both  Houses  in  an  address  to  the 
crown  for  his  removal  from  the  bench. ^  "  Anything  short  of 
this  might  properly  be  left  to  public  opinion,  which  holds  a 
salutary  check  over  judicial  conduct,  and  over  the  conduct  of 
.  public  functionaries  of  all  kinds,  which  it  might  not  be  con- 
venient to  make  the  subject  of  parliamentary  inquiry."  - 

Bearing  this  in  mind,  the  House  of  Commons,  to  whom  it 
peculiarly  belongs  to  take  the  initiative  in  such  matters,  should 
remember  the  words  once  addressed  to  them  by  Edmund 
Burke  :  "  We  may,  when  we  see  the  cause  of  complaint, 
administer  a  remedy;  it  is  in  our  choice  by  an  address  to 
remove  an  improper  judge  :  by  impeachment  ^  before  the 
peers  to  pursue  to  destruction  a  corrupt  judge;  or,  by  Bill,  to 
assert,  to  explain,  to  enforce,  or  to  reform  the  law,  just  as  the 
occasion  and  necessity  of  the  case  shall  guide  us.  We  stand 
in  a  situation  very  honourable  to  ourselves  and  very  useful  to 
our  country,  if  we  do  not  abuse  or  abandon  the  trust  that  is 
pla  :ed  in  us."  * 

Parliament  "has  not  only  the  right  to  address  the  crown 
Proceedings  ^^^  the  removal  of  a  particular  judge,  but,  in  cases 
against  judges,  of  misconduct,  it  has  the  right  of  exercising  a 
superintending  control  over  the  manner  in  which  the  judges 
discharge  their  duties,  and  to  institute  inquiries  relative 
thereto."  ^     "  The  judges  of  the  land  act  under  responsibility ; 


I  I 


*  Fitzmaurice,  Lt/e  of  Ld.  Shelburne,  v.  2,  p.  219. 

*  Att.-Gen.  Pollock,  Hans.  D.  v.  66,  p.  1090. 

'  As  in  the  case  of  Bacon,  in  1620  (2  St.  Trials,  1087),  and  Ld.  Chanc. 
Macclesfield,  in  1725  (16  St.  Tria^",  767).  The  procedure  upon  an  im- 
peachment by  the  House  of  Commons  is  described  in  detail  in  the  23rd 
chapter  of  Sir  Erskine  May's  treatise  on  the  Usages  of  Parliament. 

*  Burke's  Speeches^  v.  i,  p.  80. 

*  Hans.  D.  v.  67,  p.  1006.  See  discussions  in  Parliament  in  regard  to 
the  fitness  of  Ch.  Just.  Lefroy  to  continue  to  preside  over  Court  of  Q.  B.  in 
Ireland,  when  over  ninety  years  of  age  (Jb.  v.  182,  p.  1629 ;  v.  183, 
PP-  353i  77^)-     His  lordship  resigned  his  seat  on  the  bench  very  soon 
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and  any  misconduct  of  which  they  may  be  guilty  may  be 
inquired  into,  and  animadverted  upon,  by  either  House  of 
Parliament."  Such  inquiries  ordinarily  begin,  by  questions 
addressed  in  either  House  to  members  of  the  administration, 
for  information  in  regard  to  the  matter  of  complaint.^ 

But,  in  the  discharge  of  these  high  inquisitorial  functions, 
parliament  has  prescribed  for  itself  certain  consti-  Limits  of 
tutional  rules  and  limitations,   to  prevent  undue  parliamentary 
encroachment    upon    the    independence    of    the  '"'^■■p°^'"°"- 
judicial  office,  which  is  in  itself  one  of  the  main  bulwarks  of 
English  liberty.     And  it  devolves  upon  the  advisers  of  the 
crown,  as  those  who  are  peculiarly  responsible  for  preserving 
the  purity  of  justice  inviolate,  to  be  foremost  in  vindicating 
the  independence  of  the  judges  by  whomsoever  it  may  be 
assailed,  and  in  guarding  against  the  intrusion  of  party  influences 
in   any  proceedings   of  parliament  in   matters  affecting  the 
administraiion  of  the  law.^ 

Upon  this  principle,  it  is  inexpedient  for  ministers  to  sanction 
the  reception  by  parliament  of  motions  or  petitions  criminative 
complaining  of  the  judges,  unless  in  circumstances  charges  in 
which  would  justify   inquiry  into   the   matter   of  p^"^ '^'"'^"^• 
complaint,  and  where  there  is  a  bond  fide  intention  of  proceed- 
ing thereon.^    And  it  is  the  invariable  practice  of  parliament 
never  to  entertain  criminative  charges  against  any  one,  except 
upon  the  ground  of  some  distinct  and  definite  basis.     The 
charges  preferred  should  be  submitted  to  the  consideration  of 

afterwards  {lb.  v.  184,  p.  835).  [In  a  recent  case  the  attention  of  the 
House  of  Commons  was  directed  to  alleged  incapacity  in  a  judge.  But  the 
House  refused  to  interfere,  and  the  judge  shortly  afterwards  retired. — 
Editor.'] 

*  Ld.  Chan.  Campbell,  Hans.  D.  v.  163,  p.  824;  Amos,  Fifty  Years 
Eng.  Const,  p.  443.  See  discussions  in  House  of  Commons  on  certain 
expressions  used  in  public  by  Irish  judges  {Mir.  Pari.  1833,  pp.  3925-3927  ; 
and  Hans.  D.  v.  178,  p.  196 ;  lb.  v.  227,  p.  187 1 ).  Inquiry  respecting  the 
language  and  demeanour  of  a  vice'chan.  in  open  court  {Hans.  D.  v.  172, 
p.  871).  Inquiry  respecting  the  undue  severity  of  certain  sentences  passed 
by  the  Dy.  Asst.  Judge  of  the  Middlesex  Sessions  (^Ib.  v.  175,  p.  106 1). 
Inquiry  respecting  the  great  inequality  of  sentences  frequently  passed  at 
assizes  on  criminals  {lb,  v.  198,  pp.  1373,  1530).  Debate  upon  an 
alleged  improper  exercise  of  the  power  of  judges  to  punish  for  contempt  of 
court  {lb.  V.  224,  p.  1743  ;  lb.  v.  226,  p.  375). 

'  Hans.  D.  v.  215,  p.  1297 ;  L.  T.  v.  53,  p.  58. 

•  Disraeli,  Hans.  D,  v.  223,  p.  463 ;  Atty.-Gen.  Baggallay,  lb.  v.  225, 
p.  90. 


v 
^  \ 


\  \\\ 


ii 


196 


PARLIAivIENTARY    GOVERNMENT. 


the  House  in  writing,  whether  it  be  intended  to  proceed  by 
impeachment,  by  address  for  removal  from  office,  or  by  com- 
mittee to  inquire  into  the  alleged  misconduct,  in  order  to 
aff"ord  full  and  sufficient  opportunity  for  the  person  complained 
of  to  meet  the  accusations  against  him.^ 

Complaints  to  parliament  in  respect  to  the  conduct  of  the 

judiciary,  or   the   decisions   0^  -"-^'irts   of  justice, 

juTges'^no't  to     should  not  bc  lightly  entertain  Nothing  could 

be  lightly         \^q  more  injurious  to  the  administration  of  justice, 

impugned.  ,  i  ,         xt  /•    ^-^  1111 

than  that  the  House  of  Commons  should  take 
upon  itself  the  duties  of  a  court  of  review  of  the  proceedings 
of  an  ordinary  court  of  law ; "  or  of  the  decisions  of  a  competent 
legal  tribunal ;  or,  that  it  should  "  tamper  with  the  question 
whether  the  judges  are  on  this  or  that  particular  assailable," 
and  endeavour  "  to  inflict  upon  them  a  minor  punishment  "  ^ 
by  subjecting  their  official  conduct  to  hostile  criticism.  Parlia- 
ment should  abstain  from  all  interference  with  the  judiciary, 
Interference  cxcept  in  cascs  "  of  such  gross  pcrvcrsion  of  the 
with  prosecu-  law,  either  by  intention,  corruption,  or  incapacity, 
*'*^"*"  as  make  it  necessary  for  the  House  to  exercise  the 

power  vested  in  it  of  advising  the  crown  for  the  removal  of 
the  judge."  ^ 

While  the  consent  of  both  Houses  of  Parliament  is  necessary 
to  an  address  to  the  crown,  upon  which  the  sovereign  shall  be 
empowered  to  remove  a  judge  holding  office  during  *'good 
behaviour,"  and  while  it  is  equally  competent  to  either  House 
in  its  discretion  to  receive  petitions  complaining  of  the  adminis- 
tration of  justice,  or  of  the  conduct  of  persons  holding  judicial 
office,  or  even  to  institute  preliminary  inquiries,  by  a  select 
committee,  into  such  complaints;  a  joint  address  under  the 
statute  ought  properly  to  originate  in  the  House  of  Commons, 
as  being  peculiarly  the  impeaching  body,  and  pre-eminently 
"  the  grand  inquest  of  the  high  court  of  parliament." 

*  Case  of  the  Bishop  of  Bath  and  Wells,  1852  {Hans.  D.  v.  122, 
pp.  465,  613,  948-953).  Case  of  Ch.  Just.  Monahan  {Hans.  D.  v.  163, 
pp.  823,  898,  984 ;  and  again,  lb,  v.  178,  p.  196).  See  Mr.  Wynn's  obser- 
vations in  Pari.  D.  N.S.  v.  13,  p.  1249;  Rpt.  Sel.  Comme.  on  Corrupt 
Practices;  Com.  Pap.  1870,  v.  6,  p,  17. 

"^  Mr.  Gladstone,  Hans.  D.  v.  209,  p.  757  ;  lb.  v.  224,  p.  585  ;  v.  226, 
p.  561  ;  V.  228,  p.  965  ;  V.  234,  p.  1558. 

^  Ld.  Palmerston,  Hans.  JD.  y.  140,  p.  1561  ;  Sir  R.  Peel's  speeches  in 
the  case  of  Baron  Smith,  Mir.  of  Pari.  1834,  pp.  132,  312  ;  and  debate  on 
Dr.  Kenealy's  motion  in  regard  to  trial  of  C^ueen  v.  Castro. 
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The  action  of  parliament  for  the  removal  of  a  judge  may 
originate  in  various  ways.  It  may  be  invoked  upon  articles  of 
charge  presented  to  the  House  of  Commons  by  a  member  in 
his  place,  recapitulating  the  cases  of  misconduct  of  which  the 
judge  complained  of  has  been  guilty;^  or,  after  a  Removal  of 
preliminary  inquiry — by  a  royal  commission  (at  the  Ju-Jyes. 
instance  of  government,"  or  at  the  request  of  either  House  of 
Parliament),"  or  by  a  select  committee  of  the  House — into  the 
judicial  conduct  of  the  individual  in  question  ;  ^  or,  upon  a 
petition  presented  to  the  House  from  some  person  or  persons 
who  may  have  a  cause  of  complaint  against  a  judge.'  But  no 
petition  impugning  the  conduct  of  a  judge  should  be  permitted 
to  remain  upon  the  table  of  the  House,  unless,  within  a  reason- 
able period,  some  member  undertakes  to  invite  the  House  to 
proceed  upon  the  charges  contained  therein. 

Bearing  in  mind  the  general  responsibility  of  ministers  of 
the  crown  for  the  due  administration  of  justice  throughout  the 
kingdom,  and  the  obligation  which  they  owe  to  the  dispensers 
of  justice  to  preserve  them  from  injurious  attack  or  calumnious 
accusations,  it  is  necessary  that,  before  consenting  to  any 
motion  for  a  parliamentary  inquiry  into  the  conduct  of  a 
judge — or  even  to  the  reception  of  a  petition  complaining  of 
the  conduct  of  a  judge  and  not  asking  for  his  removal  from 
office  in  accordance  with  the  statute — or  not  alleging  reason- 
able grounds  for  such  a  proceeding — ministers  should  them- 
selves have  investigated  the  matter  of  complaint,  and  be 
prepared  either  to  oppose  or  facilitate  the  interference  of 
parliament  on  the  particular  occasion.* 

The  House  of  Commons  should  not  initiate,  and  ministers 
of  the  crown  ought  not  to  sanction,  any  attempt  to  institute 
criminative  charges  against  any  one,  unless  upon  some  distinct 
and  definite  basis ;  and,  in  the  case  of  a  judge,  such  charges 
should  only  be  entertained  upon  allegations  of  misconduct 
that  would  be  sufficient,  if  proved,  to  justify  his  removal  from 
the  bench.'     But  it  is  immaterial  whether  such  misconduct 

*  Baron  M'Cleland's  case,  jPar/.  Deb.  v.  II,  pp.  850-854. 

*  Chief  Baron  O'Grady's  case,  Com.  Jour.  v.  76,  p.  432. 

'  Sir  Jonah  Barrington's  case,  Mir.  of  Pari.  1828,  p.  1577. 

*  Judge  Fox's  case,  Lords  Jour.  v.  45,  p.  21. 

*  Pari.  Deb.  v.  3,  pp.  22,  46. 

«  Judge  NichoU's  case,  Mir.  of  Pari.  1828,  p.  2584. 
'  See  observations  in  House  of  Commons  in  relation  to  a  decision  of 
Ch.  Justice  Coleridge,  Hans,  D.  v.  232,  pp.  1363,  1858. 
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had  been  the  result  of  an  improper  exercise  of  his  judicial 
functions,  or  whether  it  was  solely  attributable  to  him  in  his 
private  capacity,  provided  only  that  it  had  been  of  a  nature 
to  unfit  him  for  the  honourable  discharge  of  the  judicial  office. 

No  address  for  the  removal  of  a  judge  ought  to  be  adopted 
by  either  House  of  Parliament,  except  after  the  fullest  and 
fairest  inquiry  into  the  matter  of  complaint,  by  the  whole 
House,  or  a  committee  of  the  whole  House,  at  the  bar ;  not- 
withstanding that  the  same  may  have  already  undergone  a 
thorough  investigation  before  other  tribunals. 

The  application  of  this  principle  will  obviously  necessitate 
that  the  person  complained  of  shall  be  duly  informed  of  the 
intended  proceedings  against  him  at  every  stage  of  the  inquiry ; 
that  copies  of  all  petitions,  articles  of  complaint,  and  orders 
of  the  House  in  relation  thereto,  shall  be  promptly  communi- 
cated to  him ;  and  that,  upon  his  applying  to  the  House  for 
such  permission,  leave  should  be  given  him  to  appear  by 
himself  or  counsel  in  his  own  defence. 

In  requesting  the  crown,  by  an  address  under  the  statute, 
to  remove  a  judge  who,  in  the  opinion  of  the  two  Houses 
of  Parliament,  is  unfit  to  continue  to  discharge  judicial 
functions,  the  acts  of  misconduct  which  have  occasioned  the 
adoption  of  such  an  address  ought  to  be  recapitulated,  in  order 
to  enable  the  sovereign  to  exercise  a  constitutional  discretion 
in  acting  upon  the  advice  of  parliament. 

But  it  is  not  merely  judges  of  the  superior  courts  who  are 
amenable  to  the  jurisdiction   of  parliament,  and 
mfenor°  liable  to  removal  upon  an  address  of  both  Houses. 

courts,  how  1'he  statute  is  equally  applicable  to  the  case  of 
"  any  judge,"  holding  office  under  the  tenure  of 
"  good  behaviour."  It  is  true  that  the  judges  of  the  inferior 
courts  are  under  the  general  supervision  of  the  Queen's  Bench, 
where  they  may  be  proceeded  against  by  a  criminal  informa- 
tion for  corruption  or  gross  misconduct,  and  they  are  remov- 
able for  misbehaviour,  either  at  common  law  or  by  statute. 
The  lord  chancellor,  moreover,  has  jurisdiction  over  magis- 
trates, coroners  and  county  court  judges,  and,  if  he  shall  see 
fit,  "  may  remove  for  inability  or  misbehaviour  "  any  of  these 
functionaries.^     But,  independently  of  the  power  of  supervision 

'  Hans.  D.  v.  222,  p.  1052;  Broom,  Constitutional  Law .^  p.  790;  Stats. 
o  &  10  Vict.  c.  95,  sec.  18 ;  23  &  24  Vict.  c.  116,  sec.  6. 


J 


judicial 
n  in  his 
nature 
al  office, 
adopted 
lest  and 
e   whole 

r ;  not- 
rgone   a 


cessitate 
d  of  the 
inquiry ; 
d  orders 
Dmmuni- 
[ouse  for 
)pear  by 

statute, 
Houses 
judicial 
oned  the 
,  in  order 
iiscretion 

who  are 
lent,  and 

1  Houses. 

2  case  of 
tenure  of 
le  inferior 
I's  Bench, 

informa- 
•e  remov- 
y  statute, 
er  magis- 

shall  see 
^  of  these 
jpervision 

790 ;  Stats. 


J 


I  ;. 


\ 


THE   CROWN    AND   THE  JUDICATURE. 


199 


and  control  over  judges  of  inferior  jurisdiction,  which  is  thus 
conferred  upon  the  higher  legal  tribunals,  it  is  in  the  discretion 
of  parliament  to  institute  inquiries  into  the  conduct  of  any 
person  holding  a  judicial  office,  and  if  necessary  to  address 
the  crown  for  his  removal.^ 

So   long  as  judges  of  the  supreme  courts  of  law  in  the 
British  colonies  were  appointed   directly   by   the  colonial 
crown,  or  under  the  authority  of  imperial  statutes,  judges. 
it  was  customary  for  them  to  receive  their  appointments  during 
pleasure.'' 

Nevertheless,  the  great  constitutional  principle,  embodied 
in  the  Act  of  Settlement,  that  judicial  office  should  be  holden 
upon  a  permanent  tenure,  has  been  practically  extended  to  all 
colonial  judges ;  so  far  at  least  as  to  entitle  them  to  claim 
protection  against  arbitrary  or  unjustifiable  deprivation  of 
office,  and  to  forbid  their  removal  for  any  cause  of  complaint 
except  after  a  fair  and  impartial  investigation  on  the  part  of 
the  crown.^ 

In  1782  an  imperial  statute  was  passed  which  contains  the 
following  provisions  :  That  if  any  person,  holding  How 
an  office  granted  or  grantable  by  patent  from  the  removable. 
crown,  shall  be  wilfully  absent  from  the  colony  wherein  the 

*  See  case  of  the  Salisbury  magistrates,  Hans.  D.  v.  196,  p.  1608 ;  case 
of  Mr.  Cook,  county  judge  for  Norfolk,  lb.  v.  199,  p.  1364  ;  v.  200, 
p.  1 174;  illegal  committal  of  Mr.  Smallbones,  by  the  county  judge  of 
Farnham,  lb.  v.  225,  p.  1816;  v.  226,  pp.  55,  291  ;  case  of  Mr.  Anketell, 
lb.  V.  235,  pp.  92,  1046. 

"^  Thus,  by  the  Act  4  Geo.  IV.  c.  96,  which  was  re-enacted  by  the 
9  Geo.  IV.  c.  83,  the  judges  of  the  supreme  courts  in  New  South  Wales 
and  Van  Diemen's  Land  were  removable  at  the  will  of  the  crown.  But 
these  statutes  were  repealed  by  imperial  enactments,  which  provided  new 
constitutions  for  the  Australian  colonies  (5  &  6  Vict.  c.  76 ;  18  &  19  Vict, 
cc.  54  and  55).  And  by  the  Act  6  &  7  Will.  IV.  c.  17,  sec.  5,  the  judges 
of  supreme  courts  of  judicature  in  the  West  Indies  were  appointed  to  hold 
office  during  the  pleasure  of  the  crown.  But  this  Act  was  constructively 
repealed  by  the  Act  28  &  29  Vict.  c.  63,  sec.  5,  which  empowered  all 
colonial  legislatures  to  establish  courts  of  judicature  and  to  provide  for  the 
constitution  of  the  same ;  and  it  was  formally  repealed  by  the  Statute  Law 
Revision  Act  of  1874.  A  similar  tenure,  however,  still  prevails  in  respect 
to  judges  in  the  East  Indies  and  in  crown  colonies,  and  generally  in  all 
colonies  not  possessing  responsible  government  (Papers  respecting  colonial 
judges.  Com.  Pap.  1870,  v.  49,  p.  435;  also  given  in  12  Moore,  Indian 
App.  cases,  Appx.  ;  Act  24  &  25  Vict.  c.  104). 

'  La7v.  Mag.  N.S.  v.  20,  pp.  199-205  ;  Rep.  of  Corn*,  of  Society  for 
Promoting  Amendment  of  the  Law  in  1847  on  Colonial  Judgeships. 
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same  ought  to  be  exercised,  without  a  reasonable  cause  to  be 
allowed  by  the  governor  and  council  of  the  colony,  "  or  shall 
neglect  the  duty  of  such  oftice,  or  otherwise  misbehave  therein, 
it  shall  and  may  be  lawful  to  and  for  such  governor  and 
council  to  amove  such  person  "  from  the  said  office :  but  any 
person  who  shall  think  himself  aggrieved  by  such  a  decision 
may  appeal  to  his  Majesty  in  council.^ 

This  law  is  still  in  force ;  ^  and,  although  it  does  not  pro- 
fessedly refer  to  colonial  judges,  it  has  been  repeatedly  decided 
by  the  Judicial  Committee  of  the  Privy  Council  to  extend  to 
such  functionaries.  Adverting  to  this  statute,  in  1858,  in  the 
case  of  Robertson  v.  The  Governor-General  of  New  South 
Wales,  the  Judicial  Committee  determined  that  it  "  applies 
only  to  offices  held  by  patent,  and  to  offices  held  for  life  or 
for  a  certain  term,"  and  that  an  office  held  merely  durante  bene 
placito  could  not  be  considered  as  coming  within  the  terms 
of  the  Act.^ 

From  these  decisions  two  conclusions  may  be  drawn  :  first, 
that  no  colonial  judges  can  be  regarded  as  holding  their 
offices  "merely"  at  the  pleasure  of  the  crown;  and,  second, 
that,  be  the  nature  of  their  tenure  what  it  may,  the  statute  of 
the  22  Geo.  III.  c  75  confers  upon  the  crown  a  power  of 
removal  similar  *o  that  which  corporations  possess  over  their 
officers,  or  to  the  proceedings  in  England  before  the  Court 
of  Queen's  Bench,  or  the  lord  chancellor,  for  the  removal 
of  judges  of  the  inferior  courts  for  misconduct  in  office. 
Under  this  statute,  all  colonial  judges  appointed  by  patent 
under  the  royal  sign  manual  (which  is  the  usual,  if  not 
universal,  mode  of  appointment)  are  removable  at  the  dis- 
cretion of  the  crown,  to  be  exercised  by  the  governor  and 
council  of  the  particular  colony,  for  any  cause  whatsoever 
that  may  be  deemed  sufficient  to  disqualify  for  the  proper 
discharge  of  judicial  functions,  subject,  however,  to  an  appeal 

*  Act  22  Geo.  III.  c.  75,  sees.  2,  3.  This  Act  was  confirmed  and 
amended  by  the  Act  54  Geo.  III.  c.  61,  which  regulates  the  method  of 
procedure  by  patent  officers  in  any  colony  who  may  desire  to  obtain 
temporary  leave  of  absence  ;  and  declares  that  any  public  officer  who  shall 
not  comply  with  such  provisions  shall  be  deemed  to  nave  vacated  his  office. 

'  Hans.D.  v.  187,  p.  1495.  The  first  section  of  this  Act,  which  relates 
to  patent  officers  fuIfiUintj  (lie  duties  of  their  offices  in  person,  was  repealed 
by  the  Slatule  Law  Revision  Act,  187 1. 

*  II  iMoote,  /'.  C.  p.  295. 
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to  the  queen  in  council.^  But  before  any  steps  are  taken 
to  remove  a  judge  from  his  office  by  virtue  of  this  Act,  he 
must  be  allowed  an  opportunity  of  being  heard  in  his  own 
defence.^ 

But  it  is  not  only  upon  an  appeal  from  the  decision  of  a 
colonial  governor  and  council  for  the  removal  of  a        . 
judge  under  the  statute  22  Geo.  III.  that  the  Privy  dictfon'^ot'Pr'ivy 
Council  has  jurisdiction  in  such  matters  of  com-  p'""cii  over 

,    •  X       •  <-  1  •  judges. 

plamt,  It  IS  competent  for  the  crown,  actmg 
through  a  secretary  of  state,  and  under  the  provisions  of  the 
Act  3  &  4  Will.  PA  c.  41,  sec.  4,  to  refer  to  the  consideration 
of  the  Judicial  Committee  a  memorial  from  a  legislative  body, 
in  any  of  the  colonies,  complaining  of  the  judicial  conduct  of 
a  judge  therein.^ 

It  is  likewise  competent  to  either  House  of  the  imperial 
parliament  to  entertain  questions  in  relation  to  jurisdiction  of 
the  appointment  or  conduct  of  colonial  judges.^  parliament. 
Upon  several  occasions,  a  direct  appeal  has  been  made  to  the 
imperial  parliament  by,  or  on  behalf  of,  judges  who  have  been 
removed  irom  office  by  the  local  authorities  in  various  colonies 
or  dependencies  of  the  realm. ^ 

Since  the  introduction  into  the  constitution  of  various  British 
colonies  of  the  principle  of  "  responsible  govern-  colonial  jud^^es 
ment,"  under  which  their  political  system  has  been  removable 

•       Mil-  -1  1  1  />    1  1  on  a  parha- 

assmiilated  as  far  as  possible  to  that  of  the  mother  mentary 
country,  a  provision  similar  to  that  contained  in  '^*^'^'^'^^^' 
the  Act  of  Settlement,  authorizing  the  judges  of  the  superior 
courts   of    law   and   equity  to    be   appointed   during   "good 
behaviour,"  subject  to  removal  upon  an  address  from  both 

*  Memo,  by  Sir  F.  Rogers,  Com.  Pap.  1870,  v.  49,  p.  440.  For  pre- 
cedents of  proceedings  under  this  statute,  for  removal  of  a  judge,  see  case 
of  Judge  Montagu,  of  Van  Diemen's  Land,  in  1848  {Com.  Pap.  1847-8, 
v-  43>  P-  577) »  of  Ch.  Justice  Peddt  •,  of  Van  Piemen's  Land,  in  1S48, 
which  resulted  in  his  unanimous  acquittal  {lb.  pp.  624-646)  ;  of  Judge 
Boolhby,  of  S.  Australia,  in  1867  (.S".  Aust.  Pari.  Pap.  1867,  v.  2, 
Nos.  22,  23)  ;  and  see  Up.  Can.  Q.  B.  Rep.  v.  46,  p.  483. 

*  Lord  Chanc.  Westbury,  Hans.  D.  v.  164,  p.  1063. 

^  See  Sir  F.  Roger's  Memo,  on  the  removal  of  colonial  judges,  Com. 
Pap.  1870,  V.  49,  p.  440,,  and  in  6  Moore,  P.  C.  N.S.  App.  pp.  9-20. 

*  Case  of  Mr.  Huggins,  asst.  judge  in  Sierra  Leone,  Hans.  D.  v.  198, 
p.  1214. 

*  Cm.  Pap,  1863,  V.  38,  p.  141  ;  Hans.  D.  v.  170,  p.  284;  lb.  v.  94, 
pp.  278-305  ;  and  v.  183,  pp.  1290-1308. 
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Houses   of  Parliament,  has   been   established   by  legislative 
enactment  in  the  particular  colonies. 

The  constitutional  acts  of  the  several  AusticJian  colonies, 
for  example,  contain  clauses  that  the  judges  of  the  superior 
courts  therein  shall  be  appointed  by  the  crown  during  "good 
behaviour;"  but,  nevertheless,  it  shall  be  lawful  for  her 
Majesty  to  remove  any  such  judge  upon  the  address  of  both 
Houses  of  the  colonial  parliament.^  In  Canada,  up  to  the 
time  of  confederation,  the  law  was  substantially  the  same, 
except  that  *'  the  governor"  was  empowered  to  remove  a  judge 
upon  the  address  of  both  Houses  of  the  Canadian  Parliament ; 
[and  in  case  any  judge  so  removed  considered  himself  aggrieved 
thereby,  he  might,  within  six  months,  appeal  to  her  Majesty  in 
her  Privy  Council,  and  his  removal  is  not  final  until  deter- 
mined by  that  authority.]  "^ 

Notwithstanding  the  facilities  afforded  for  the  removal  of  a 
Also  by  the  J^^S^  ^^r  misconduct,  under  the  constitutional 
governor  and  Acts,  the  imperial  statute  22  Geo.  HI.  may  still  be 
invoked  by  the  governor  and  council  of  any  British 
colony,  for  the  removal  of  a  judge  for  any  reasonable  cause. 
But  in  a  colony  where  procedure  by  parliamentary  address 
against  an  offending  judge  has  been  established,  recourse  to  the 
statute  of  George  III.  should  only  be  had  upon  complaint  of 
*'  legal  and  official  misbehaviour."  ^ 

We  may,  therefore,  infer  that,  where  the  remedy  by  parlia- 
mentary address  is  open,  a  judge  should  only  be  proceeded 
against  under  the  statute  22  Geo.  III.,  in  a  case  analogous  to 


*  South  Australia  Local  Act,  1855-6,  No.  2,  sees.  30,  31,  passed  under 
authority  of  imp.  statute  13  &  14  Vict.  c.  59.  New  South  Wales  :  see  imp. 
Act.  18  8c  19  Vict.  c.  54,  sees.  38,  39.  X'ietoria:  see  imp.  Act,  18  &  19 
Vict.  e.  55,  sec.  38. 

'  Upper  Canada  Consol.  Statutes,  cap.  10,  sees.  1 1,  12;  Lower  Canada 
Consol.  Stats,  cap.  81,  sec.  I.  By  the  imp.  Act  30  Vict.  e.  3,  sec.  99,  it 
is  provided,  that  "the  judges  of  the  superior  courts,"  throughout  the  whole 
dominion  of  Canada,  "shall  hold  office  during  good  behaviour,  but  shall 
be  removable  by  the  governor-general  on  address  of  the  Senate  and  House 
of  Commons." 

•'  See  correspondence  between  eh.  justice  and  governor  of  N.  S.  Wales, 
in  1875,  which  was  brought  under  notice  of  Earl  Carnarvon  (col.  sec*'.)  by 
the  governor,  which  elicited  an  expression  of  regret  on  the  part  ot  the  col. 
secretary,  while  the  independent  position  of  the  chief  justice  precluded 
further  proceedings  against  him  (N.  S.  Wales,  Votes  ami  tPioc.  1875-6, 
v.  2,  p.  79). 
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that  which,  in  England,  would  warrant  the  issue  of  a  writ  of 
scire  facias  to  repeal  the  patent  of  a  judge  for  misdemeanour  in 
office.^  If  so,  the  institution  of  proceedings  by  a  governor 
and  council,  under  the  statute,  against  a  delinquent  judge,  may 
be  looked  upon  as  a  substitute  for  the  more  formal  and  less 
available  method  of  applying  for  the  repeal  of  a  patent  granted 
during  "good  behaviour,"  upon  an  alleged  breach  of  the 
condition  thereof. 

All  judges  holding  office  *'  during  pleasure  "  are  subject  to 
removal  by  the  governor  of  the  colony,  after  taking  the  advice 
of  his  council,  under  the  authority  of  the  imperial  Act  22 
Geo.  III.  And  judges  appointed,  during  pleasure,  may  be 
suspended  under  the  authority  of  the  queen's  commission  and 
instructions,  which  authorize  the  governor  to  suspend  any 
officer  who  is  Hable  to  dismissal  by  the  crown.  This  sus- 
pension becomes  dismissal  if  confimed  by  the  queen,  who 
would  in  general  act  on  the  advice  ^<"  the  secretary  of  state, 
but  in  the  case  of  a  judge  would  most  probably  invoke  the 
aid  of  the  Judicial  Committee  of  the  Privy  Council.  Secretaries 
of  state  have  inclined  to  prefer  proceedings  by  "a  motion" 
under  Burke's  Act,  with  appeal  to  the  Judicial  Committee, 
rather  than  suspension  under  the  royal  instructions,  with 
appeal  to  themselves.  In  certain  circumstances,  immediate 
suspension  is  clearly  advisable.  But  a  governor  who  resorts 
to  such  a  measure  does  so  at  his  own  peril,  and  is  bound  to 
make  a  complete  case  in  justification  of  it.'^ 

2.  The  Prerogative  of  Mercy. 

All  criminal  offences  are  either  against  the  queen's  peace  or 
against  her  crown  and  dignity.  She  is,  therefore,  the  proper 
person  to  prosecute  for  all  public  offences  and  breaches  of 
the  peace.  Hence  her  prerogative  of  pardon,  whereby  she  is 
empowered  to  remit  or  mitigate  the  sentence  against  a  criminal 
or  criminals  who  have  been  guilty  of  treason  or  other  felonies ; 
for  it  is  reasonable  that  that  person  only  who  is  injured  should 
have  the  power  of  forgiving.  But  this,  like  every  other  pre- 
rogative of  the  British  crown,  is  held  in  trust  for  the  wellare 
of  the  people,  and  is  exercised  only  upon  the  advice  of  respon- 

*  See  ante^  p.  192. 

«  See  Lords  Grey  and  Granville  in  Hans.  D.  v.  201,  pp.  1042-1047. 
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sible  ministers.^  It  is,  moreover,  subject  to  the  control  of 
parliament,  which  has  more  than  once  interfered  by  •statute  to 
limit  and  restrain  the  effects  of  a  royal  pardon.'^ 

Inasmuch  as  the  corruption  of  blood,  and  the  consequent 
disability  of  the  heirs  of  an  attainted  person  to  inherit  pro- 
perty, which  results  from  an  attainder,  can  only  be  removed 
by  parliament,  it  has  been  sometimes  necessary  for  the 
sovereign  to  invoke  the  assistance  of  parliament  to  give  effect 
to  the  royal  clemency  towards  political  offenders,  or  their 
descendants ;  or  to  sanction  the  introduction  of  particular 
Bills  into  either  House  for  that  purpose.^  But  a  general  act 
of  grace  and  paidon  for  political  offences  originates  with  the 
sovereign,  by  whom  it  is  first  transmitted  to  the  House  of 
Lords.  It  is  received  with  peculiar  marks  of  respect  by  the 
Houses  of  Parliament.  It  is  only  read  once  by  each  House, 
and  cannot  be  amended,  but  must  be  either  rejected  or 
accepted  altogether.* 

A  Bill  of  indemnity,  or  of  general  pardon  and  oblivion  for 
political  offences,  may  by  invitation  of  the  crown  be  initiated 
in  either  House  of  Parliament,  proceeded  upon  as  an  ordinary 
Bill,  and  afterwards  submitted  for  the  royal  sanction.^ 

The  exercise  of  the  prerogative  of  pardon  is  strictly  con- 
is  confined  to  fi^^sd  to  Criminal  offences,  wherein  the  crown  is 
criminal  a  prosccutor,  and   does  not  extend   to  cases  of 

o  ences.  private  wrong."     Hence  parliament  has  no  right  to 

address  the  crown  for  the  release  of  a  prisoner  confined  in  gaol 
on  a  civil  suit,  or  for  non-payment  of  damages,  or  for  contempt 
of  court,  as  it  is  beyond  the  power  of  the  crown  to  discharge 
such  persons.  Any  such  application  by  parliament  would  be 
invoking  the  exercise  of  an  unconstitutional  and  arbitrary 
power,  in  violation  of  law  and  order.'     Undue  severity  in  snch 

*  Martin,  Life  P.  Consort^  v.  I,  p.  141. 

^  Petersdorff,   Abridgmt.   ed.  i864;  v.  6,  p.  43  ;   ^lacknight's  Life  of 
Lord  Boiingbrokc,  pp,  517,  558. 
'  Com.  Jour.  v.  23,  p.  56. 

*  //'.  June  17,  1747.     See  Canada  Stat.  12  Vict.  c.  13. 

*  Macaulay,  llist.  of  Eng.  v.  '>.  pp.  398,  575  ;  farl.  Deb.  v.  40,  pp. 
1423.  1536;  //'.  N.S.  V.  n,  pp.  815,  1318. 

"  Jiowyer,  Const.  Law,  p.  172;  Cox,  Inst.  615,  n. 

^  Case  of  J.  Thoroj^ood,  Mtr.  Pari.  1840,  pp.  4898,  4901,  4935,  5008  ; 
Broom,  Leg.  Max.  4th  ed.  p.  65;  JJans.  D.  v.  189,  p.  15O0J  v.  194, 
p.  768 ;  V.  223,  p.  102. 
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cases,  if  not  capable  of  being  redressed  by  the  ordinary  legal 
tribunals,  can  only  be  remedied  by  a  special  Act  of  Parlia- 
ment.^ 

Formerly  all  royal  pardons  were  grantee'  under  the  great 
seal,  upon  the  advice  of  the  Privy  Council.  In 
compHance,  generally,  with  the  recommendation  °^^  ^^^  °"^' 
of  the  judge  who  presided  at  the  trial,  the  Privy  Council 
assembled  to  deliberate  upon  the  case.  Occasionally  discus- 
sions arose  on  the  question  whether  the  crown  should  be 
advised  to  remit  the  sentence  or  not,  in  which  the  king  him- 
self took  part.  But,  since  the  commencement  of  the  present 
reign,  this  practice  has  fallen  into  desuetude,  and  the  adminis- 
tration of  the  prerogative  of  mercy  has  devolved  upon  the 
secretary  of  state  for  the  Home  Department.^  Thus  the  Home 
Office  has  gradually  developed  into  a  court  of  review  in 
criminal  cases,  whenever  a  formal  appHcation  is  made  for  the 
remission  of  a  sentence.  But  the  office  acts  rather  as  a  court 
of  mercy  than  as  a  court  of  appeal,  because  the  cases  whereiii 
the  secretary  of  state  sits  as  a  court  of  review  to  re-try  the 
prisoner,  and  to  set  aside  verdicts,  are  exceedingly  rare.  For 
the  most  part  the  facts  of  the  trial  are  not  re-opened,  there 
being  seldom  any  doubt  of  the  correctness  of  the  verdict.  The 
question  generally  is,  whether  it  is  a  fit  case  for  the  interposi- 
tion of  the  prerogative  of  mercy  as  a  matter  of  grace.  This  is 
a  question  that  no  mere  legal  tribunal  could  decide,  and  it  is 
one  that  suitably  belongs  to  the  crown,  acting  upon  the  advice 
of  a  responsible  minister,  to  determine.^ 

May,  Const,  Hist.  v.  2,  pp.  275-278.  As  to  the  right  of  the  crown  to 
remit  penalties  and  forfeitures  imposed  by  law,  and  recoverable  by  parties 
other  than  the  crown,  i.e.  in  suits  by  action  of  debt,  as  well  as  in  criminal 
proceedings,  see  Z.  T.  v.  59,  p.  94;  Hans.  D.  v.  224,  p.  1131  ;  v.  226, 
PP-  598,  691  ;  22  Vict.  c.  32  ;  38  &  39  Vict.  c.  80  ;  and  Art  Unions 
Acts,  9  &  10  Vict.  c.  48.  In  Canada  the  Gov. -Gen.  can  exercise  this  pre- 
rogative, pursuant  to  the  terms  of  his  commission  (CVz«.  Sess.  Pap.  1869, 
No.  16). 

*  Hans.  D.  v.  174,  p.  1483  ;  lb.  v.  175,  p.  252  ;  Mr.  Gladstone's  letter 
to  T.  Sexton,  M. P.,  of  Sept.  6,  1882.  See  an  article  in  the  West.  Rev. 
V.  25,  p.  398,  on  the  Prerogative  of  Pardon  ;  see  a  disquisition  on 
Executive  Pardons  in  Rept.  of  Massachusetts  Board  of  State  Charities, 
Jan.  1871,  pp.  46-79  ;   Stephen,  Hist.  Crivi.  Law  of  Eng,  1883,  v.  I,  c.  10. 

'  Evid.  of  Sir  G.  Grey,  Home  Secretary,  and  of  Mr.  Walpole,  ex-H. 
Sec^.,  before  Com",  on  Capital  Punish'.,  Com.  Pap.  1866,  v.  21  ;  Hans.  D, 
v.  196,  p.  1616. 
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In  the  exercise  of  this  prerogative,  the  secretary  of  state  is 
Exercise  of  this  Called  upon  to  pay  regard  to  the  moral  aspect  of 
prerogative.  the  casc,  as  contrasted  with  the  legal ;  and  he  is 
also  obliged  to  consider,  to  some  extent,  the  popular  feeling 
in  the  community  at  large.^  The  royal  prerogative  may  be 
exercised  more  than  once  in  reference  to  the  same  case ; 
thus,  where  a  person  has  been  sentenced  to  death  for  a  capital 
crime,  and  the  punishment  has  been  commuted  to  one  of 
penal  servitude  for  life,  the  prerogative  may  be  subsequently 
interposed  for  the  mitigation  of  the  sentence.  But  this  is  only 
done  in  cases  of  an  exceptional  character.^  And  the  crown 
can  only  deal  with  the  whole  punishment ;  it  has  no  power  to 
remit  a  portion  of  the  sentence  merely.'*  But  the  crown  may 
extend  its  mercy  on  what  terms  it  pleases,  and  consequently 
may  annex  to  its  pardon  any  condition  that  it  thinks  fit, 
whether  precedent  or  subsequent,  on  the  performance  whereof 
the  validity  of  the  pardon  will  depend.  But  the  consent  of 
the  felon  must  be  given  to  a  change  of  punishment ;  for  the 
crown  cannot  compel  a  man,  against  his  will,  to  submit  to  a 
different  punishment  from  that  which  has  been  awarded  against 
him  in  due  course  of  law.* 

Whenever  the  crown  is  memorialized,  through  the  home 
secretary,  for  the  remission  of  a  capital  sentence,  if  any  cir- 
cumstances are  stated  in  the  memorial  which  ought  to  have 
an  influence  upon  the  decision,  or  any  new  facts  alleged, 
apparently  in  favour  of  the  prisoner,  it  is  invariably  sent  to 
the  judge,  unaccompanied  by  any  expression  of  opinion,  for 
his  report  thereon.^ 

*  Lord  Chancellor  and  others  on  Hall's  case,  Hans.  D.  v.  174,  pp. 
862-866. 

^  Hans.  D.  v.  184,  p.  463. 

'  Ld.  Cairns,  Hans.  D.  v.  194,  p.  1326. 

*  Hawkins,  P.  C.  bk.  2,  c.  37,  sec.  45  ;  Forsyth,  Const.  Law^  pp.  460,  n. 
463;  Stephen,  Com.  Ed.  1874,  v.  i,  p.  148.  In  1849,  after  W.  Smith 
O'Brien,  and  others  concerned  in  the  rising  in  Ireland,  in  1848,  had  been 
convicted  of  high  treason,  the  queen  was  pleased  to  commute  their  sentence 
to  transportation  for  life.  But  the  prisoners  refused  this  act  of  mercy,  and 
insisted  that  their  own  assent  was  required  to  the  commutation  of  the 
sentence.  They  based  their  claim,  not  upon  general  principles,  but  upon 
the  wording  of  certain  statutes  affecting  Ireland.  The  law  officers  of  the 
crown  protested  against  this  argument ;  nevertheless,  the  government 
introduced  a  Bill  into  parliament  to  remove  all  doubts  upon  the  point, 
which  became  law  {Hans.  D.  v.  106,  p.  395  ;  12  &  13  Vict.  c.  27). 

*  Home  Sec^.  Hardy,  Hans,  D.  v.  190,  p.  567. 
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Frequently  the  home  secretary  and  the  judge  confer  together 
upon  the  case.  Besides  which  the  secretary  has  always  the 
benefit  of  the  a^'lity  and  experience  of  the  permanent  under- 
secretary of  state,  in  addition  to  the  depositions,  the  judge's 
notes  at  the  trial,  and  any  other  information  he  may  require 
to  assist  him  in  finally  adjudicating  upon  the  case.  With  this 
aid  he  is  in  a  position  to  assume  full  and  sole  responsibility 
for  the  advice  he  may  tender  to  the  sovereign  in  every  such 
instance  ;  and,  although  dissatisfaction  is  occasionally  expressed 
in  regard  to  the  decisions  of  the  Home  Office  when  the  pre- 
rogative of  mercy  is  invoked,  the  current  of  enlightened 
opinion  is  decidedly  opposed  to  any  change  in  the  present 
practice.^ 

And  here  it  should  be  observed  that  criminal  cases  only 
come  under  the  notice  of  the  home  secretary  upon  an  applica- 
tion for  a  remission  or  mitigation  of  sentence  by  the  mercy 
of  the  crown,  and  are  never  submitted  to  his  consideration 
on  the  ground  that  the  sentence  is  too  lenient.  The  con- 
duct of  a  judge  in  such  circumstances  can  only  be  reviewed 
by  parliament.'^  It  is  estimated  that  not  less  than  one  thousand 
memorials  in  relation  to  sentences  of  penal  servitude  and 
capital  punishment  are  annually  presented  to  the  Home 
Office.^  The  general  principles  which  influence  the  home 
secretary  in  advising  the  remission  of  sentences  of  penal 
servitude,  whether  such  sentences  were  for  life  or  for  a  term 
of  years,  were  explained  to  the  House  of  Commons  by  Mr. 
Secretary  Walpole,  on  March  15,  1867.'' 

The  issue  of  a  proclamation  of  amnesty,  or  oblivion  for  past 
offences  against  the  crown  and  government  of  the  realm,  is 
within  the  acknowledged  prerogative  of  the  crown,  and  an 
amnesty  or  pardon  may  thus  be  granted  by  the  crown  either 
before  or  after  attainder  or  conviction,*  and  also  by  a  colonial 
governor  acting  under  royal  instructions.^    Ordinarily,  however, 

'  See  summary  of  evid.  in  Rpt.  of  Com",  on  Capital  Punish*.,  Com.  Pap. 
1866,  V.  21,  pp.  xvii-xix. 

"^  Hans.  D.  v.  199,  p.  1629 ;  lb.  v.  200,  p.  1430. 
'  lb.  V.  190,  p.  566. 

*  lb.  V.  185,  p.  1929;  V.  174,  p.  1270.  And  in' regard  to  capital 
punishment,  see  lb.  v.  186,  p.  734 ;  v.  198,  p.  869. 

*  I  Inst.  120  rt,  note  4 ;  3  Inst.  233 ;  Bishop,  Crim.  Law,  c.  59, 
"  Pardon."  But  see  colonial  practice  in  Ld.  Kimberley's  circular  despatch 
to  Australian  governors  in  187 1,  Com.  Pap.  1875,  v.  53,  p.  627. 

*  Ex.  gra.  Sir  G.  Grey  in  N.  Zealand,  in  1865  ;   Ld.  Durham  in  L. 


(  1 
I 

t 


I  ', 


208 


PARLIAMENTARY   GOVERNMENT. 


the  exercise  of  the  power  of  pardon  is  limited  to  the  case 
of  individual  criminals,  after  conviction.^  But  in  Upper 
Canada,  after  the  insurrection  of  1837,  an  Act  of  the  provincial 
parliament  was  passed,  which  empowered  the  lieutenant- 
governor  (by  and  with  the  advice  of  the  Executive  Council), 
upon  the  petition  of  any  person  charged  with  high  treason, 
praying  to  be  pardoned,  to  grant  him  a  conditional  pardon 
before  his  arraignment.^  But,  since  confederation,  the  exercise 
of  the  prerogative  of  mercy  has  been  withdrawn  from 
the  lieutenant-governors  of  the  Canadian  provinces,  because 
they  are  no  longer  appointed  by  the  crown,  and  is  resident 
only  in  the  governor-general  of  Canada  in  virtue  of  his  com- 
mission.^ 

No  interference  by  either  House  of  Parliament  with  the 
Whenpariia-  cxcrcise  of  this  prerogative  is  justifiable,  except 
mentmay  in  extraordinary  circumstances.  It  was  said  by 
interpose.  Macaulay,  that  "  he  would  rather  entrust  it  to  the 

hands  of  the  very  worst  ministry  that  ever  held  office  than 
allow  it  to  be  exercised  under  the  direction  of  the  very  best 
House  of  Commons ; "  ^  and  by  Sir  Robert  Peel,  that  he 
would  leave  this  prerogative  in  the  hands  of  the  executive, 
considering  that  it  was  the  right  and  duty  of  the  House  to 
interfere  only  "if  there  be  a  suspicion  that  justice  is  perverted 
for  corrupt  purposes."  •* 

Lord  Brougham,  in  his  treatise  on  the  **  British  Constitu- 
tion," dwells  at  considerable  length,  and  with  great 
sagacity,  upon  the  principles  which  should  influence 
the  executive  government  in  the  exercise  of  this 
prerogative  of  pardoning  or  commuting  the  sentences 
of  criminals.     He  sums  up  his  observations  with  the  following 


Lord 

Brougham 
on  this 
prerogative. 


Canada,  in  1838  ;  Sir  G.  F.  Bo  wen  in  N.  Zealand,  in  1871  j  Ld.  Duflferin 
in  Canada,  in  1875. 

•  Jls.  N.  Zealand,  II.  of  Rep.  1872,  App.  v.  i,  A.  No.  i,  a,  p.  10. 

*  Stat.  Can.  i  Vict,  c  o;  and  see  Lt.-Gov.  Arthur's  despatch  of 
20  Aug.  1838,  in  relation  co  this  statute,  commenting  on  apparently  con- 
flicting claims  of  the  gov.  gen.  of  Canada,  and  It, -gov.  of  U.  C,  in  the 
exercise  of  prerog.  of  mercy.  Jls.  Ass".  U.  C.  1839  ;  App.  v.  2,  pt.  2, 
p.  625.  As  to  powers  of  colonial  governors  in  exercise  of  this  prerog.  see 
Forsyth,  Cases  and  Op',  pp.  75-82,  460. 

'  Can.  Sess.  Pap.  1869,  No.  16. 

*  Hans.  D.  v.  84,  p.  892. 

•  Mir.  of  Pari,  1835,  p.  1581. 
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weighty  words :  "  It  seems  hardly  necessary  to  add  that  no 
interference  of  parties  interested,  politically  or  personally, 
should  ever  be  permitted  with  the  exercising  of  this  eminent 
function  of  the  executive  government.  Absolute  monarchies 
offer  to  OUT  view  no  more  hideous  features  than  this  gross 
perversion  of  justice.  Nor  do  popular  governments  present 
a  less  hateful  aspect  when  they  suffer  the  interference  of  the 
multitude,  either  by  violence,  or  through  the  press,  or  the 
debate,  or  any  other  channel  in  which  clamour  can  operate, 
to  defeat  the  provisions  of  the  law."  ^ 

While  direct  interference  with  the  discretion  of  the  crown 
in  the  exercise  of  the  pardoning  power  is  only  warranted  in 
extreme  cases  of  manifest  injustice,  it  is  competent  for  parlia- 
ment to  receive  petitions  from  or  on  behalf  of  criminals  under 
sentence,  and,  if  sufficient  cause  is  shown  to  justify  inquiry, 
to  appoint  committees  for  that  purpose.  A  Mr.  Palmer,  who 
was  condemned  for  seditious  practices,  by  the  High  Court  of 
Justiciary,  in  Scotland,  in  1794,  petitioned  the  House  of 
Commons  complaining  of  the  illegality  and  undue  severity 
of  his  sentence.  The  reception  of  his  petition  was  at  first 
opposed  by  Mr.  Pitt,  as  being  irregular  and  unjustifiable,  but, 
after  an  adjourned  debate  on  the  question,  it  was  agreed  to 
without  a  division.*^  Since  then  no  objection  has  been  offered 
to  the  reception  of  petitions  from  or  on  behalf  of  prisoners 
complaining  of  their  sentences,  of  their  treatment  by  the  court, 
or  in  prison,  and  praying  relief,  or  for  the  remission  of  their 
sentences."  And  every  facility  is  allowed  to  prisoners  to 
memorialize  parliament  or  the  Home  Office  for  redress  of 
grievances.^ 

It  has  not  been  unusual  for  inquiries  to  be  made  of  the 
administration   in   parliament   as   to   the   circum-  inquiries  of 
stances  attending  the  imposition  or  remission  of  niinisters. 
seniences  imposed  either  at  the  assizes  or  by  local  criminal 
courts  having  summary  jurisdiction,  so  as  to  afford  the  ministry 
an  opportunity  of  explaining  erroneous  impressions  in  the 

'  Brougham,  Brit.  Const,  pp.  330-332. 

'  Pari.  Hist.  v.  30,  pp.  1449-1461. 

'  See  Index  to  Pub.  Pets.  H.  of  C.  and  see  proceedings  on  motion  for  an 
address  to  the  crown  for  removal  of  a  state  prisoner  from  one  place  of  con- 
finement to  another,  "where  he  may  not  be  subjected  to  the  treatment 
which  he  now  endures"  ^^Mir.  of  Pari.  1840,  p.  3534). 

*  Hans.  D.  v.  189,  p.  1217. 
VOL.  I.  P 
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public  mind.^  The  government  exercise  their  own  discretion 
as  to  whether  they  deem  it.  expedient  to  reply  to  such  questions 
or  not.  But  it  has  been  stated  by  ministers,  in  both  Houses, 
in  reply  to  questions  on  the  subject,  that,  "as  a  general 
principle,  it  would  be  inconvenient  and  unusual  to  lay  before 
the  House  the  grounds  on  which  that  discretion  proceeds 
v^hich  dictates  leniency  or  severity  on  the  part  of  the  respon- 
sible advisers  of  the  crown."  ^  For  the  same  reason,  it  is  not 
usual  to  communicate  to  parliament  memorials  or  other  papers 
on  the  subject  of  the  exercise  of  this  prerogative  in  particular 
cases.^ 

3.  Honours  and  Rewards. 

Presuming  that  none  can  judge  so  well  of  the  merits  and 
Prerogative  in  scrviccs  of  the  subjccts  of  the  realm  as  the  crown 
itself,  by  whom  they  are  governed  or  employed,  the 
constitution  has  entrusted  to  the  sovereign  the  sole 
power  of  conferring  dignities,  honours,  and  titular  distinctions 
upon  his  people ;  in  confidence  that  he  will  make  use  of  the 
same  in  behalf  of  none  but  those  who  deserve  distinction  or 
reward.'*  But  this  prerogative,  like  every  other  function  of 
royalty,  is  exercised  upon  the  advice  of  responsible  ministers. 

It  is  a  constitutional  principle  of  great  importance  that  all 
honours  should  be  bestowed  by  the  spontaneous  action  of 
the  crowr  and  not  necessarily  at  the  instigation  of  ministers; 
such  advice,  however,  may  be  tendered  by  way  of  suggestion 
to  the  sovereign  through  the  prime  minister.*  No  interference 
with  this  prerogative  by  either  House  of  Parliament  should 
ordinarily  take  place,  for  the  obvious  reason  that,  if  it  were 
understood  that  the  good  will  and  recommendation  of  parlia- 

*  Mir.  of  Pari.  1835,  p.  251 1  ;  lb.  1837-8,  p.  239;  Hans.  D.  v.  163, 
pp.  1324,  1325  ;  V.  164,  pp.  1734,  1824. 

'  Mir.  of  Pari.  1840,  p.  1 702;  Hans.  D.  v.  168,  p.  1187  ;  lb.  v.  2cx), 
p.  421. 

'  Case  of  Greenland,  Hans.  D.  v.  189,  pp.  871-876 ;  lb.  v.  234,  p.  1441. 
In  Hall's  case,  in  1812,  papers  were  granted  by  government,  but  no 
further  proceedings  took  place  {.Pari.  Deb.  v.  23,  pp.  467,  934). 

*  Act  34  &  35  Vict.  c.  53  ;  Bowyer,  Const.  Law,  p.  174 ;  PetersdorfF, 
Neiu  Abdt.  v.  6,  p.  535. 

*  Lord  Grey,  Hans.  D.  v.  192,  p.  1813 ;  Mr.  Gladstone,  lb.  v.  193, 
p.  1835 ;  Mr.  Disraeli,  lb.  v.  223,  p.  975  ;  Martin,  Life  of  P.  Consort, 
V.  3,  p.  478  ;  Torrens,  Life  of  Ld.  Melbourne,  v.  2,  p.  169 ;  Welln.  Desp. 
3rd  ser.  V.  7,  pp.  180,  366. 
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ment  was  the  road  to  honorary  distinction,  there  would  he  an 
end  to  all  true  responsibility ;  and  the  favour  of  private 
members  would  be  sought  after  instead  of  the  approbation  of 
the  crown.  ^ 

Nevertheless,  exceptional  cases  may  arise,  and  have  arisen, 
to  justify  the  Houses  of  Parliament  in  approaching  Advice  of 
the  sovereign  with  their  advice  and  recommenda-  parliament 
tions  in  regard  to  the  exercise  of  this  prerogative,  '  ^'^^°"* 
and  on  behalf  of  meritorious  public  servants,  whose  claim  to 
the  favour  of  the  crown  had  been  either  overlooked  or  disre- 
garded. 

Foreign  orders,  decorations,  or  medals  cannot  be  accepted 
by  British  subjects  without  express  licence  from  the  crown. 
Such  leave  is  never  granted  unless  to  reward  active  and  dis- 
tinguished service  against  an  enemy,  or  actual  employment  in 
the  service  of  the  sovereign  who  confers  the  distinction,  or 
attendance  upon  a  foreign  sovereign  to  convey  to  him  an 
order  from  the  British  monarch.  The  rules  governing  the 
practice  in  such  cases  were  established  by  Lord  Castlereagh 
in  1812,'*  and  were  revised  in  1870;  they  are  strictly  main- 
tained, although  they  may  not  be  legally  enforceable.^ 

It  is  very  undesirable  that  parliament  should  interfere  with 
the  discretion  of  the  crown  in  this  particular;  and,  if  any 
representation  were  made  by  parliament  thereon,  it  ought  to 
be  in  general  terms,  so  as  to  leave  to  the  crown  as  much 
liberty  as  possible  in  dealing  with  the  subject.  At  the  same 
time  opinions  expressed  by  any  considerable  number  of 
members  of  parliament  would  go  far  to  induce  the  proper 
minister  to  consider  whether  the  rules  applicable  thereto 
could  not  be  modified  with  advantage.*  No  rules  have  been 
laid  down  as  to  British  subjects  receiving  titles  from  foreign 
sovereigns.  It  rests  entirely  with  the  crown  whether  the 
acceptance  of  such  a  title  should  be  sanctioned  or  not." 

By  constitutional  usage,  it  is  customary,    in  the   case  of 

*  Clode,  Mil.  Fore.  v.  2,  p.  327  ;  Hans.  D.  v.  139,  p.  1532. 
'  They  will  be  found  in  liertslet's  Foreign  Office  List. 

'  Queen  Victoria's  letter  to  Emperor  Napoleon,  in  Martin,  Life  of  P. 
Consort,  v.  3,  p.  472  ;  lb.  v.  5,  pp.  392-394  ;  Welln.  Desp.  3rd  set.  v.  5, 
pp.  321,  406;  Lord  Derby,  Hans.  D.  v.  229,  p.  1265  ;  L.  Times,  Nov.  9, 
1878,  p.  19. 

*  Mr.  Gladstone,  Hans.  D.  v.  208,  pp.  1491,  1650,  1771  ;  lb.  v.  214, 
p.  Til.  *  Lord  Derby,  lb.  v.  229,  p.  1415. 


t; 


I 


212 


PARLIAMENTARY   GOVERNMENT. 


speakers  of  the  House  of  Commons,  on  their  final  retirement 
Speakers  of  ^''^^"^  ^'^^  chair,  to  acldress  the  crown  to  confer 
House  of  upon  them  "some  signal  mark  of  royal  favour." 
Commons.  rpj^|^  j^  respondccl  to,  on  the  part  of  the  sovereign, 
by  their  elevation  to  the  peerage,  and  by  a  message  to  the 
House  of  Commons  recommending  that  pecuniary  provision 
may  be  made  for  the  support  of  the  dignitj'.^  The  creation 
of  peers  '^  is  a  peculiar  and  incommunicable  privilege 
eerages.  ^^  ^^^  sovereign,  over  which  parliament  has  no 
control ;  saving  that  it  must  be  exercised  upon  the  advice  of 
responsible  ministers.^ 

In  December,  171 1,  by  a  stretch  of  the  prerogative,  twelve 
new  peers  were  created  at  once,  professedly  for  the  purpose 
of  overruling,  or  rather  inverting,  the  majority  in  the  upper 
chamber  upon  a  great  political  question.'*  In  1832,  a  similar 
encroachment  upon  the  independence  of  the  House  of  Lords 
was  contemplated,  for  the  purpose  of  carrying  the  Reform 
Bill ;  but  the  crisis  was  happily  averted  by  the  prudence  of 
the  opposition. 

In  1856,  the  right  of  the  crown  to  create  peerages  for  life 
j^.  was,  after  investigation  and  debate,  denied  by  the 

e  peerages,    jj^^gg  ^^  Lords.     The  qucstion  was  raised  in  the 

case  of  Mr.  Parke,  an  eminent  lawyer,  upon  whom  a  life  peer- 
age, with  the  tiile  of  Baron  Wensleydale,  was  conferred,  for  the 
avowed  purpose  of  strengthening  the  appellate  jurisdiction  in 
the  Upper  House.  It  was  not  contended  that  the  sovereign 
was  debarred  from  conferring  this  description  of  honour  upon 
any  of  her  subjects,  but  merely  that,  in  conformity  to  the 
usage  and  practice  of  the  constitution,  since  it  has  been 
defined  and  settled  in  its  best  days — namel)    "rom  the  revolu- 

*  Rt.  hon.  C.  M.  Sutton,  Aftr.  Pari.  1831-2,  pp.  3467,  3486,  3502 ;  Rt. 
hon.  C.  S.  Lefevre,  Hans.  D.  v.  144,  pp.  2126,  2271,  2300. 

^  The  process  of  making  a  peer,  and  the  fees  payable  upon  patents  of 
dignities,  as  well  as  upon  official  appointments,  generally,  will  be  found  in 
Cotn.  Pap.  1867,  V.  39,  p.  425.  In  the  case  of  peerages  conferred  for 
military  or  naval  services,  but  not  in  the  case  of  civil  peerages,  it  is  the 
rule  for  the  expenses  to  be  borne  by  the  countiy  {Hans.  D.  v.  210,  p.  103). 
For  procedure  in  contested  claims  to  peerage,  see  a  paper  in  Laro  Mag. 
V.  8,  4th  ser.  p.  173. 

^  May,  Const.  Hist.  v.  I,  c.  5  ;  Mir.  Pari.  1839,  p.  1705  ;  Hans.  D. 
V.  188,  p.  1 127  ;  Hearn,  Govt.  Eng.  pp.  415-436;  Bagehot,  Eng.  Const, 
p.  288.  In  regard  to  the  choice  of  candidates  for  this  honour,  see  Welhi. 
Desp.  Civ,  S.  V.  6,  p.  563.  *  Stanhope,  Queen  Anne,  p.  507. 
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tion  of  1688  downwards — neither  the  patent  creating  a  life 
peerage  nor  the  writ  of  summons  issued  in  pursuance  thereof 
entitled  the  grantee  to  sit  and  vote  in  parliament.^  This  point 
having  been  decided  by  the  House  of  Lords,  alter  an  examina- 
tion of  precedents,  Lord  VVensleydale,  who,  in  February,  1856, 
had  been  created  a  baron  '*  for  and  during  the  term  of  his 
natural  life,"  refrained  from  attempting  to  take  a  seat  in  that 
House.  But  on  July  25  following,  the  Government,  acquiescing 
in  this  decision,  created  him  an  hereditary  peer. 

By  an  Act  passed  in  187 1  for  the  preservation  of  the  dignity 
and  independence  of  parliament,  bankrupt  peers  Disqualified 
are  disqualified  from  sitting  or  voting  in  the  House  p«*='s- 
of  Lords.* 

The  usage  of  parliament  permits  the  adoption,  by  either 
House,  of  resolutions  of  thanks  to  officers  of  the  y^^^^  ^^ 
army  or  navy  and  others,  who  have  rendered  mili-  thanks  by 
tary    service,    for  meritorious    conduct    in    their  i'*'^'' ''''"'*^"'- 
official  capacity.     Votes  of  thanks   *'  should  be  proposed  in 
both   Houses,  and  with  such  a  concurrence  of  opinion  that 
there  could  be  no  doubt  of  their  being  unanimously  passed." " 
Various  rules  have  been  prescribed  by  precedent  in  respect  to 
votes   of  this    description.     In   the   first   place,  it  has   been 
customary   that   all   such    motions    should   emanate   from   a 
member  of  the  administration,  acting  on  behalf  of  the  crown, 
as   the  source  and  fountain  of  honour.*      This  rule  has  not 
been  without  exception,  though  motions  for  votes  of  thanks 
which  have  proceeded  from  private  members  have  rarely  been 
successful.* 

It  is  contrary  to  the  practice  of  parliament  to  propose  thanks 
to  officers,  by  name,  who  are  under  the  rank  of  general  or 
commodore,  or  who  are  not  in  chief  command  in  the  action  ;  ^ 
but  "  the  several  officers,  non-commissioned  officers,  and 
privates  "  engaged,  are  often  thanked  collectively.''    After  the 

*  Rep.  Com®,  of  Privileges,  agreed  to  by  House  of  Lords,  Feb.  25,  1856, 
Hans.  D.  V.  140,  pp.  263,  508,  591,  898,  1 121,  1289. 

2  34  &  35  Vict.  c.  50. 

3  Mr.  Disraeli,  Hans,  D.  v.  149,  p.  252. 

*  Pari.  Hist.  v.  33,  p.  3  ;  Hans.  D.  v.  149,  p.  255  ;  lb.  v.  203,  p.  725. 

*  See,  for  example,  Com.  Jour.  v.  49,  p.  742,  and  the  proceedings  on 
July  II,  1806. 

"  Peel,  in  Mir.  Pari.  1841,  p.  222  ;  G.  Hardy,  Hans.  D.  v.  318,  p.  428. 
'  See  general  indices,  Com.  Jour.  Hans.  D.  v.  136,  p.  324. 
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suppression  of  the  Indian  mutiny,  thanks  were  voted,  col- 
lectively, to  the  gallant  civilians,  who  had  voluntarily  performed 
military  service  on  that  occasion,  with  courage  and  self-devo- 
tion.^ Thanks  were  also  voted,  on  December  15,  1854,  to 
**  General  Canrobert  and  the  French  army,  for  their  gallant 
and  successful  co-operation  with  her  Majesty's  land  forces  "  in 
the  Crimea :  and  Field-Marshal  Lord  Raglan  was  desired  to 
convey  to  them  the  resolution.  Votes  of  thanks  should  be 
founded  on  official  papers,  announcing  the  completion  of  the 
service  for  which  the  thanks  are  to  be  given." 

It  is  usual  to  await  the  conclusion  of  operations  before 
voting  thanks  in  parliament ;  and  not  to  propose  them  after  a 
brilliant  exploit,  which  has  left  the  operations  or  the  victory 
incomplete.^  And  they  are  only  voted  for  successes,  and 
could  not  therefore  be  given  to  General  Williams  for  his 
gallant  defence  of  Kars,  as  that  fortress  was  ultimately  sur- 
rendered/ 

It  has  not  been  customary  to  give  the  thanks  of  parliament 
for  victories,  however  brilliant,  meritorious,  or  complete, 
unless  they  took  place  against  a  power  with  whom  Great 
Britain  was,  at  the  time,  in  a  state  of  formal  recognized  war.^ 
Of  late  years,  however,  and  especially  in  the  case  of  military 
operations  in  India,  this  has  not  been  insisted  upon.^  In  pro- 
posing thanks  for  SLCcesses  in  India,  it  has  been  the  uniform 
practice  to  confine  the  expression  of  the  same  to  the  military 
operations  and  arrangements,  keeping  out  of  view  the  question 
of  the  policy  and  origin  of  the  war,  for  which  the  government 
are  alone  responsible.' 

Votes  of  thanks  are  always  confined  to  the  survivors;  there 
is  no  precedent  of  resolutions  of  approval  being  adopted  in 
regard  to  the  conduct  of  deceased  officers,  of  whatsoever  rank 
or  merit."  In  1834,  however,  a  general  resolution  of  apprecia- 
tion, sympathy,  and  condolence,  was  adopted  in  reference  to 
the  heroes  who  fell  in  the  Crimean  campaign/'' 

If  names  ii'tended  to  have  been  included  in  a  vote  of  thanks 
are  accidentally  omitted,  or  if  errors  occur  therein,  they  may 

*  Nans.  D.  v.  148,  p.  827.  '  lb,  v.  192,  p.  925. 

*  Peel,  Hans.  D.  v.  71,  p.  553. 

*  Hans.  D.  v.  141,  pp.  1847,  1878. 

-  Mir.  Pari.  1828,  p.  189.  '  Hans.  D.  v.  72,  pp.  542,  571. 

*  Miy.  Pari.  1840,  p.  801  ;  Hans.  D,  v.  66,  p.  206. 

8  reel,  in  Hans.  D.  v.  84,  p.  421.  •  Jb.  v.  136,  p.  326, 
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be  subsequently  corrected,  on  motion  to  that  effect.^  Or,  the 
order  may  be  discharged,  so  as  to  admit  of  one  more  com- 
plete being  adopted.'^ 

In  1843,  when  it  was  proposed  to  include  the  name  of  Sir 
Henry  Pottinger,  plenipotentiary  and  envoy-extraordinary  to 
China,  in  a  vote  of  thanks  for  successful  operations  during  the 
war  with  that  country.  Sir  R.  Peel  said,  "  There  is  no  instance 
in  which  a  diplomatic  agent  of  the  government  has  received 
the  thanks  of  parliament  for  the  successful  completion  of  any 
negotiation  however  important,  or  of  any  treaty  however 
advantageous  to  the  interests  of  the  country ; "  adding,  "  I 
think  it  of  great  importance  to  adhere  in  these  matters  strictly 
to  precedents  .  .  .  which,  I  think,  have  been  founded  upon 
good  sense;  otherwise,  every  omission  that  we  happened  to 
make  in  a  vote  of  this  nature  would  imply  a  censure.""  This 
principle  was  afterwards  explained  and  enforced  by  Lord 
Palmerston,  who  said  that  "  parliament  seemed  to  have  syste- 
matically avoided  votes  of  thanks  to  negotiators,  and  most 
properly,  because  a  negotiator  was  a  person  acting  under  the 
instructions  of  his  government.  The  government  had  a 
majority  in  parliament,  and  a  vote  of  thanks  to  their  negotiator 
was,  in  fact,  a  vote  of  thanks  to  themselves,"  ■* 

The  granting  of  charters  to  corporations,  conferring  upon 
them  certain  exclusive  rights,  privileges,  and  im-  prerogative  in 
munities,  is  also  a  matter  of  prerogative,  and  is  granting 
exercised  by  order  in  council.     In  former  times,  ^  '^^^^^'" 
this  prerogative  was  of  very  wide  extent,  and  implied  an  abso- 
lute legislative  power  on  the  part  of  the   crown,  by  virtue 
whereof  charters  of  liberties  were  granted  to  the  people,  both 
at  home  and  abroad ;  which  were  all,   more  or  less,  in  the 
nature   of  public   laws.      The   growth   and   progress   of  our 
political  institutions,  however,  have  gradually  restrained  the 
authority  of  the  crown   in  this  particular  within  recognized 
limits,  and  now  no  charter  conferring  political  power  or  fran- 

*  Mir.  Pari.  1840,  pp.  814,  1 137  ;  lb.  1841,  p.  499;  hans.  D.  v.  136, 
p.  424.  "  Mir.  Pari.  1840,  pp.  1 100,  1362. 

'  Hans.  D.  v.  66,  pp.  572,  573. 

*  lb.  V.  68,  p.  1237.  Votes  of  thanks  were,  however,  carried  in  ex- 
ceptional circumstances  in  1843  to  Lord  Ashburtou,  envoy-extraordinary 
to  Washington,  for  the  manner  in  which  he  had  conducted  the  negotiations 
which  had  resulted  in  the  Treaty  of  Washington  (/<!'.  v.  68,  pp.  641,  1159 
1217,  1241). 
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chise  in  Great  Britain  or  her  colonies  can  be  granted  by  the 
crown,  without  the  concurrence  of  parliament. 

And  the  crown  cannot  create  corporations  with  powers 
which  transcend  the  law.  Thus,  it  may  not  create 
a  corporation  to  enjoy  a  monopoly,  or  with  power 
to  tax  the  rest  of  the  community.  When  a  cor- 
poration is  to  be  created  with  privileges  of  this  description, 
the  authority  of  the  legislature  must  be  invoked  to  supply  the 
deficiencies  of  the  royal  preiogative,^  The  House  of  Commons 
in  1693  resolved  "that  it  is  the  right  of  all  Englishmen  to 
trade  to  the  East  Indies  or  any  part  of  the  world,  unless  pro- 
hibited by  Act  of  Parliament."  This  resolution  destroyed  the 
monopoly  granted  by  royal  charter  to  the  East  India  Company ; 
it  has  ever  since  been  held  that  no  power  but  that  of  the 
whole  legislature  can  give  to  any  person  or  to  any  society  an 
exclusive  privilege  of  trading  to  any  part  of  the  world."^  The 
"Statute  of  Monopolies,"  passed  in  21  James  I.  c.  3,  put  an 
end  to  a  number  of  monopolies  ;  but  an  exception  was  made 
therein  of  the  prerogative  right  to  grant  certain  exclusive 
rights,  or  letters  patent,  to  inventions  of  new  manufactures. 
But  in  1852  the  exercise  of  this  prerogative  came  to  be  wholly 
regulated  by  Act  of  Parliament.^ 

It  is  customary  in  the  colonies,  possessing  representative 
Chartered  institutions,  for  Acts  to  be  passed  by  the  local 
rights  to  •  legislatures,  constituting  and  incorporating  colleges 
and  universities  therein.  It  has  heretofore  been 
deemed  to  be  necessary  to  invoke  the  exercise  of  the  royal 
prerogative  for  the  grant  of  letters  patent  to  such  institutions, 
for  the  purpose  of  enabling  them  to  confer  degrees,  which 
shall  be  recognized  as  equivalent  to  (degrees  granted  by 
universities  in  the  mother  country.  In  the  grant  of  such 
powers  the  crown  will  exercise  discretion  to  ensure  that  no 
degrees  shall  be  sanctioned  other  than  those  conferred  by 
similar  institutions,  and  particularly  by  the  great  English 
universities,  on  which  these  new  institutions  are  professedly 
modelled,  in  order  that  uniformity  in  procedure  may  exist 
among  universities  having  the  sanction  of  royal  letters  patent."* 

*  Bowyer,  Const.  Law,  p.  412. 

'  Macaulay,  Hist,  of  Eng.  v.  4,  p.  475  ;  Forsyth,  Const.  Lm(\  p,  434 ; 
Atn.  Law.  Ke7>.  v.  7.  p.  737.  *  Ilaus.  D,  v.  222,  p.  245. 

*  l<Qid  Carnarvon's  Dcsp.  to  Gov.  Normanby  of  N.  Zealand,  dated 
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1  Zealand,  dated 


By  an  Act  passed  in  187 1,  it  is  provided  that  a  copy  of  any 
application  for   the  foundation  of  any  college  or  procedure  in 
university,  which  may  hereafter  be  referred  for  the  founding  a 
consideration  of  any  committee  of  the  Privy  Council,  ^'^^^^^^'  °'' 
shall,  together  with  a  draft  of  the  proposed  charter,  be  laid 
before  both  Houses  of  Parliament  for  not  less  than  thirty  days 
before  any  report  thereon  shall  be  submitted  to  the  crown.^ 

Corporations  for  local  and  municipal  purposes  must  be 
created  in  the  mode  prescribed  by  law  for  the  creating  a 
exercise  of  that  portion  of  the  royal  prerogative,  corporation. 
and  with  the  incidents  legally  essential  to  their  nature.^  For 
example,  her  Majesty  has  been  expressly  empowered  by 
statute,  on  petition  of  the  inhabitant  householders,  to  grant, 
with  the  advice  of  her  Privy  Council,  a  charter  of  incorpora- 
tion, according  to  the  provisions  of  the  Municipal  Corporation 
Act,  to  any  town  or  district,  and  to  create  the  same  a 
municipal  borough.^ 

The  crown  is  also  at  liberty  to  give  royal  charters  to  private 
associations,  a  prerogative  which  is  exercised  upon  Royal 
the  advice  of  the  Board  of  Trade ;  but  this  prac-  charters. 
tice  has  long  been  regarded  as  of  doubtful  propriety.     One  of 
the  objects  of  the  Companies  Act  of  1&62  was  to  substitute  a 
general  law  for  an  exceptional  privilege.^ 

The  crown  has  ever  exercised,  and  still  retains,  the  preroga- 
tive of  incorporating  universities,  colleges,  com-  charters  and 
panics,  and  other  public  bodies,  and  of  granting  to  corporations. 
them,  by  charter,  powers  and  privileges  not  inconsistent  with 
the  law  of  the  land,  while,  at  the  same  time,  similar  powers 
are  now  conferred  by  Act  of  Parliament.^  But  public  associa- 
tions for  commercial  purposes  ordinarily  require  powers  which 
can  only  be  conferred  by  legislation.     Even  long-established 

Jan.  22,  1875  ;  Canada  Acts  of  1843  and  1852 ;  Quebec  Stat.  1870,  for 
lUshop's  College,  LennoxviUe.. 

'  34  &  35  Vict.  c.  63  ;  I/ans.  D.  v.  220,  p.  1348  ;  v.  221,  pp.  762,  1373. 

'  See  Stat,  cited  in  Bowyer,  Const.  Law ;  Hans.  D.  v.  189,  p.  597. 

^  Bowyer,  Const.  Law,  p.  399,  n.  ;  New  Municipal  Corp.  Act,  1882, 
pt.  xi. 

*  Hans.  D.  v.  389,  p.  851.  But  the  abstract  right  of  issuing  such 
charters  still  remains  in  the  crown  {lb.  v.  196,  p.  356). 

'  See  proceedings  in  House  of  Commons  in  reference  to  granting  of  a 
royal  charter  to  the  Univ.  of  London,  Mh'.  Pari.  1833,  pp.  1842,  2740. 
In  1869  the  royal  charter  granted  in  1836  to  Univ.  College,  London,  was 
annuUeil,  and  the  university  incorporated  by  32  &  33  Vict.  c.  23. 
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institutions,  such  as  the  Bank  of  England,  which  were  origi- 
nally created  by  royal  charter,  have  of  late  years  derived  their 
extraordinary  privileges,  like  other  public  companies,  from 
legislative  enactments.^ 

All  charters  or  grants  of  the  crown  may  be  repealed  or 
revoked  when  they  are  contrary  to  law,  or  uncertain  or 
injurious  to  the  rights  and  interests  of  third  persons ;  and  the 
appropriate  process  for  the  purpose  is  by  writ  of  scire  facias. 
To  every  crown  grant  there  is  annexed  by  the  common  law  an 
implied  condition  that  it  may  be  repealed  by  scire  facias  by 
the  crown,  or  by  a  subject  grieved,  using  the  prerogative  of  the 
crown  upon  the  fiat  of  the  attorney-general.^ 

Moreover,  all  private  corporations  are  subject  to  the  control 
Private  ^^  the   law,   and  may  be   proceeded  against  for 

corporations,  illegal  acts  or  abuse  of  powers,  either  by  a  special 
action  on  the  case,  or  by  writ  of  mandamus  or  oiguo  warrafito, 
according  to  the  nature  of  the  alleged  offence  or  misde- 
meanour. Where  the  legal  remedy  against  a  corporation  is 
inadequate  a  court  of  equity  will  interfere  and  restrain  un- 
lawful proceedings  by  the  issue  of  an  injunction.^ 

While  a  corporation  may  be  dissolved  by  a  forfeiture  of  its 
p  charter  by  ordinary  legal  process,  parliament  itself 

parliament  to  may  also  interfere,  and  by  an  Act  of  its  own  put  an 
corpor'L^tion.  ^^^  *^  ^^  cxistcnce  of  a  body  which  has  misused 
or  abused  the  powers  entrusted  to  it.  Under  the 
British  constitution,  parliament  is  omnipotent,  and  may  at  any 
time  dissolve  a  corporation  created  by  the  crown  or  by  Act  of 
Parliament.  But  such  is  the  respect  which  is  shown  by  British 
law  to  private  property  and  private  rights  that  there  have  been 
very  few  instances,  and  those  mainly  determined  upon  grounds 
of  public  policy,  wherein  parliament  has  thought  proper  to 
dissolve  any  corporate  body,  or  to  interfere  without  their 
consent  with  the  exercise  of  powers  originally  conferred  upon 
them.  As  a  rule,  it  is  left  to  the  courts  of  law  to  regulate  and 
restrain  the  proceedings  of  all  corporations  within  the  limits  of 
their  original  charters.* 

*  Amos,  Fifty  Years  Eng.  Const,  p.  126. 
'  Forsyth,  Const.  Law,  p.  387. 

*  Angell  and  Ames,  Corporations,  c.  1 1,  20,  21. 

*  lb.  §§  766,  767  ;  Bryce,  Ultra  Vires,  ed.  1880,  p.  786  ;  Dwarris  on 
Statutes,  2nd  ed.  p.  650;  Ham.  D.  v.  198,  pp.  1127-1134,  1338;  Am. 
L.  K^v.  V.  8,  pp.  222-229. 
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PART   III. 

THE  HISTORY  OF  THE   CABINET. 
CHAPTER    I. 

THE   ORIGIN   OF   THE   CABINET,  AND   THE    POSITION   OF    OFFICE 

HOLDERS    IN    PARLIAMENT. 

In  the  chapters  which  have  been  included  in  the  first  part  of 
the  present  edition  of  this  work,  and  which  are  taken  almost 
exclusively  from  the  first  volume  of  the  original  edition,  Mr. 
Todd  has  traced  the  gradual  evolution  of  the  privy  council, 
and  its  history  under  prerogative  and  parliamentary  government. 
In  the  chapters  which  follow,  and  which  are  chiefly  taken  from 
the  second  volume  of  the  original  edition,  Mr.  Todd  has 
described  the  manner  in  which  the  cabinet  was  evolved,  and 
has  described  the  functions  of  the  particular  ministers  who 
compose  it.  The  increasing  power  of  the  cabinet,  he  has 
been  at  pains  to  point  out,  has  been  accompanied  by  a 
decrease  in  the  authority  of  the  privy  council. 

In  theory,  indeed,  the  privy  council  ^  still  retains  its  ancient 
supremacy,  and,  in  a  constitutional  point  of  view,  is  presumed 
to  be  the  only  legal  and  responsible  council  of  the  crown.  All 
formal  acts  of  sovereignty,  such  as  the  issue  of  orders  in 
council,  or  royal  proclamations,  must  be  performed  through  its 
instrumentality,  and  cabinet  ministers  themselves  derive  their 
authority  and  responsibility,  in  the  eye  of  the  law,  from  the 
circumstance  that  they  have  been  sworn  in  as  its  members. 
But  in  practice,  since  1688,  the  privy  council  has*dwindled 
into  a  mere  department  of  state,  of  comparative  insignificance, 
so  far  as  the  actual  direction  of  public  affairs  is  concerned, 
when  contrasted  with  its  original  authoritative  and  pre-eminent 
position.     Its  judicial  functions,  heretofore  so  formidable,  are 

'  Mr.  Todd's  own  narrative  commences  at  this  point. 
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now  restrained  within  very  narrow  limits.  The  power  of  taking 
examinations  and  issuing  commitments  for  high  treason  is  the 
only  remaining  relic  of  its  ancient  authority  in  criminal  matters. 
It  continues  to  exercise  an  original  jurisdiction  in  advising  the 
crown  concerning  the  grant  of  charters,  and  it  has  exclusively 
assumed  the  appellate  jurisdiction  over  the  colonies  and 
dependencies  of  the  crown  which  formerly  appertained  to  the 
council  in  parliament.  But,  ever  since  the  revolution,  it  has 
been  the  appropriate  duty  of  parliament,  either  directly  or 
indirectly,  to  afford  redress  in  all  cases  wherein  the  common 
law  fails  to  give  relief.^ 

As  at  present  constituted,  the  privy  council  is  an  assembly 
How  of  state  advisers,  unlimited  in  number,  and   ap- 

appointed.  pointed  absolutely  (without  patent  or  grant)  at  the 
discretion  of  the  sovereign,  who  may  dismiss  any  individual 
member,  or  dissolve  the  whole  council,  at  his  pleasure.^  No 
qualification  is  necessary  in  a  privy  councillor,  except  that  he 
b;  a  natural-born  subject  of  Great  Britain.  And  even  this 
disability  may  be  removed,  by  special  Act  of  Parliament,  as  in 
the  cases  of  Prince  Leopold,  afterwo'ds  king  of  the  Belgians, 
md  of  the  late  Prince  Consort.^  It  \s  never  been  the  practice 
to  impose  upon  the  crown  a  statutory  obligation  to  appoint  any 
one  to  the  office  of  privy  councillor.* 

Formerly  the  duration  of  the  privy  council  was  only  during 
the  lifetime  of  the  sovereign,  but  it  's  now  continued  for  six 
months  longer  (l)y  Stat.  6  Anne  c.  7),  unless  dissolved  by  the 
new  monarch.  But,  according  to  the  present  usage,  the  privy 
councillors  of  the  preceding  reign  are  re-sworn  upon  the  acces- 
sion of  a  new  sovereign. 

*  Palgrave,  Kin^s  Council^  pp.  iio,  125. 

*  The  name  of  Charles  James  Fox  was  struck  out  of  the  privy  council 
in  1798,  upon  the  advice  of  Mr.  Pitt,  on  account  of  an  intemperate  and 
seditious  speech  at  a  club  dinner  (Jesse,  Life  of  Geo.  III.  v.  3,  p.  194; 
Russell's  Z;/^  of  Fox,  v.  3,  p.  168).  But  in  January,  i8c6,  after  Pitt's 
death,  the  king  sanctioned  the  re^admission  of  Mr.  Fox  into  his  councils 
(Jesse,  Geo.  HI.  v.  3,  pp,  361,  472).  Lord  Melville's  name  was  struck  out 
in  anticipation  of  an  address  to  the  king  from  the  House  of  Commons,  that 
he  be  dismissed  from  the  royal  presence  for  evec  (Stanhope's  Pitt,  v.  4,  pp. 
283-285,  294).  His  lordship  was  afterward  re-sworn  of  the  council, 
having  been  acquitted  of  the  charges  preferred  against  him  (Haydn,  Book 
of  Dis:;,  p.  135  ;  see  Cobbett's  motion  against  Sir  R.  Peel). 

3  By  56  Geo.  HI.  cc.  12,  13  ;  by  3  &  4  Vict.  cc.  I,  2. 

*  L,d.*^Ch,  Selborne,  Hans.  D.  v.  215,  p.  1477. 
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A  privy  councillor,  although  he  be  but  a  commoner,  is  styled 
*'  right  honourable  "  (which  is  the  proper  title  of  a  ''  lord ") 
because  he  is  a  "  lord  of  her  Majesty's  privy  council."  ^  He 
has  precedence  over  all  knights,  baronets,  and  younger  sons 
of  barons  and  viscounts.  There  is  no  salary  or  emolument 
attached  to  the  office ;  and  the  acceptance,  by  a  member  of 
the  House  of  Commons,  of  a  seat  in  the  privy  council,  does 
not  void  his  election.^ 

The  oath  of  ofifice,  as  it  was  anciently  imposed  upon  every 
privy  councillor,^  is  recorded  in  Coke's  Ifistitutes,^  p^- 
and  is  to  the  following  effect :    i.  To  advise  the  councillors' 
king  in  all  matters  to  the  best  of  his  wisdom  and  ^^^  ^' 
discretion.     2.  To  advise  for  the  king's  honour  and  advantage, 
and  for  the  public  good,  without  partiality  and  without  fear. 
3.  To  keep  secret  the  king's  counsel,  and  all  transactions  in 
the  council  itself.     4.  To  avoid  corruption  in  regard  to  any 
matter  or  thing  to  be  done  in  council.     5.  To  forward  and 
help  the  execution  of  whatsoever  shall   be  therein  resolved. 

6.  To  withstand  all  persons  who  shall  attempt  the  contrary. 

7.  And  generally  to  observe,  keep,  and  do  all  that  a  good  and 
true  councillor  ought  to  do  unto  his  sovereign  lord.  The 
oath  of  office  now  taken  by  a  privy  councillor  is  given  in  the 
Report  of  the  Oaths  Commission,^  together  with  the  followmg 
declaration,  which  embodies  the  substance  of  the  oath,  and 
which  it  is  recommended  shall  be  substituted  for  it:  "You 
shall  solemnly  and  sincerely  declare  that  you  will  be  a  true 
and  faithful  servant  unto  her  Majesty  Queen  Victoria,  as  one 
of  her  Majesty's  privy  council.  You  shall  keep  secret  all 
matters  committed  and  revealed  unto  you,  or  that  shall  be 
secretly  treated  of  in  council,  and  generally  in  all  things  you 
shall  do  as  a  faithful  and  true  servant  ought  to  do  to  her 
Majesty."  Privy  councillors  must  also  take  the  oath  of 
allegiance,  as  prescribed  by  the  Promissory  Oaths  Act  of 
i868.« 

*  Notes  and  Queries,  5th  ser.  v.  5,  p.  76, 
'  Hans.  D.  v.  174,  p.  1197. 

*  See  Stubbs,  Const.  Hist.  v.  2,  p.  560.  Near  relations  of  the  sovereign 
are  usually  admitted  to  a  seat  in  the  pri^y  council  without  being  sworn 
(Haydn,  Book  of  Dignities,  pp.  120,  129,  137,  145). 

*  4  Inst.  54. 

*  Com.  Pap.  1867,  V.  31,  p,  84;  lb.  1876,  v.  61,  p.  175. 

*  31  &  32  Vict.  c.  72. 
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The   obligation  of  keeping  the  king's   counsel  inviolably 
Obligation  of     secret  is  one  that  rests  upon  all  cabinet  ministers, 


secresy.  and  Other  responsible  advisers  of  the  crown,  by 

virtue  of  the  oath  which  they  take  when  they  are  made  mem- 
bers of  the  privy  council.  Nothing  that  has  passed  between 
Can  only  be  ^^^  sovereign  and  his  ministers,  in  their  confidential 
removed  by  relations  with  each  other,  may  be  disclosed  to  any 
the  sovereign.    ^^-^^^^  person,  or  to  either  House  of  Parliament, 

without  the  express  permission  of  the  sovereign.*  And  this 
permission  would  only  be  accorded  for  purposes  of  state,  as  to 
enable  a  minister  to  explain  and  justify  to  parliament  his 
political  conduct.  It  would  not  be  granted  for  the  purpose  of 
enabling  parliament  to  scrutinize  the  motives  of  a  political  act 
which  was  not  itself  impeachable  on  public  grounds.  Neither 
would  it  be  given  with  a  view  to  subject  the  secret  counsels  of 
the  crown  to  the  review  of  an  ordinary  legal  tribunal. 

The  necessity  for  obtaining  leave  from  the  crown  to  divulge 
past  proceedings,  or  communications  between  the  sovereign 
and  his  confidential  servants,  applies  with  equal  force  to  actual 
ministers,  and  to  those  who  have  ceased  to  take  part  in  the 
royal  councils. '^ 

After  the  separate  existence  of  the  cabinet  council  as  a 
governmental  body,  meetings  of  the  privy  council 
privy  and  °       gradually  ceased  to  be  holden   for   purposes   of 
cabinet  deliberation.     Early  in  the  reign  of  George  III., 

we  find  this  distinction  between  the  two  councils 
clearly  recognized — that  the  one  is  assembled  for  deliberative, 
and  the  other  merely  for  formal  and  ceremonial  purposes.^  It 
is  now  an  established  principle,  that  *'  it  would  be  contrary  to 
constitutional  practice  that  the  sovereign  should  preside  at  any 
council  where  deliberation  or  discussion  takes  place."*  For 
the  cabinet  has  superseded  the  privy  council  for  all  the  higher 
purposes  of  the  government ;  and  this  small  select  body,  whose 
very  existence  has  hardly  extended  over  two  centuries,  and 
which  has  still  no  formal  recognition  in  the  constitution,  has 

*  Mir.  of.  Pari.  1831-2,  p.  2134. 

»  Jb.  1831-2,  p.  2069 ;  lb.  1834,  p.  2645. 

'  Grenvilk  Papers  (anno  1761),  v.  i,  p.  374;  Lewis,  Adm.  p.  388. 

*  Lord  Granville,  Hans.  D.  v.  175,  p.  251.  See  Gray's  Early  Years  of 
Pr.  Consort,  p.  363  n. ;  Mir.  of  Par.  1835,  p.  7 ;  Campbell,  Chan.  v.  4, 
pp.  317  «.  499. 
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become  the  supreme  governing  body  in  the  political  system  of 
Grer^t  Britain. 

The  practice  of  consulting  a  few  confidential  advisers,  in 
preference  to,  and  instead  of,  the  whole  privy  cabinet 
council,  was  doubtless  resorted  to  by  the  sove-  council. 
reigns  of  England  from  a  very  early  period.  Stubbs  says  that 
from  the  close  of  the  minority  of  Henry  III.  we  first  distinctly 
trace  the  action  of  an  inner  royal  council,  distinct  from  the 
curia  regis  and  from  the  common  council  of  the  realm.^  Bacon 
(in  his  Essays  on  Councils)  cites  the  example  of  "  King  Henry 
VII.,  who,  in  his  greatest  business,  imparted  himself  to  none, 
except  it  were  to  Morton  and  Fox."  While  affairs  of  state 
were,  for  the  most  part,  debated  in  the  privy  council,  in 
presence  of  the  king,  it  naturally  happened  that  some  coun- 
cillors, more  eminent  than  the  rest,  should  form  juntos  or 
cabals,  for  closer  and  more  secret  co-operation,  or  should  be 
chosen  by  the  sovereign  as  his  most  intimate  and  confidential 
advisers.  These  statesmen  came  at  length  to  be  designated  as 
the  cabinet,  from  the  circumstance  of  their  deliberations  being 
conducted  in  an  inner  room,  or  cabinet,  of  the  council  apart- 
ments in  tne  royal  palace.  But  no  resolutions  of  state,  or 
other  overt  act  of  government,  were  finally  taken  without  the 
deliberation  and  assent  of  the  privy  council,  who  then,  as  now, 
were  the  only  advisers  of  the  crown  recognized  by  law.^ 

We  first  meet  with  the  term  "  cabinet  council,"  in  contra- 
distinction to  that  of  privy  council,  in  the  reign  First  mention 
of  Charles  I.  Clarendon,  in  his  History  of  the  of  a  cabinet. 
Rebellion,  after  describing  the  condition  of  the  government  at 
the  time  the  great  Council  of  Peers  was  convened  at  York  by 
the  king,  in  September,  1540,  and  mentioning  that  the  burthen 
of  state  affairs  rested  principally  upon  the  Archbishop  of 
Canterbury,  the  Earl  of  Strafford,  and  Lord  Cottington,  pro- 
ceeds to  state  that  some  five  or  six  others  being  added  to 
them,  on  account  of  their  official  position  and  tried  ability, 
"  these  persons  made  up  the  committee  of  state  (which  was 
reproachfully  after  called  the  Juncto,  and  enviously  then  in 
court  the  Cabinet  Council),  who  were  upon  all  occasions,  when 
the  secretaries  received  any  extraordinary  intelligence,  or  were 
to  make  any  extraordinary  despatch,  or  as  often  otherwise  as 

*  Stubbs,  Const,  hist.  v.  2,  pp.  40,  240,  255. 
'  Haliam,  Const.  Hist.  v.  3,  p.  249. 
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was  thought  fit,  to  meet :  whereas  the  body  of  the  courcil 
observed  set  days  and  hours  for  their  meeting,  and  came  not 
else  together  except  specially  summoned."  ^  In  another  place 
he  says  the  practice  then  prevailed  of  admitting  many  persons 
of  inferior  abilities  into  the  privy  council  merely  as  an 
honorary  distinction,  and  thus  the  council  grew  so  lar^e  that, 
"for  that  and  other  reasons  of  unaptness  and  incompetency, 
committees  of  dexterous  men  have  been  appointed  out  of  the 
table  to  do  the  business  of  it."  And  he  remarks  that  one  of 
the  grounds  of  Strafford's  attainder  was  a  c.scourse  of  his  "  in 
the  committee  of  state,  which  they  called  the  Cabinet  Council"'^ 
Again,  in  his  Autobiography,  he  mentions  that  when,  after  Lord 
Falkland's  death,  in  1643,  Lord  Digby  replaced  him  as  secre- 
tary of  state,  **  he  was  no  sooner  admitted  and  sworn  secretary 
of  state  and  privy  councillor,  and  consequently  made  of  the 
junto  which  the  king  at  that  time  created — consisting  of  the 
Duke  of  Richmond,  the  Lord  Cottington,  the  two  secretaries 
of  state,  and  Sir  John  Colepepper — but  the  chancellor  of  the 
exchequer  (Clarendon  himself,  then  Mr.  Hyde)  was  likewise 
added ;  to  the  trouble,  at  least  the  surprise,  of  the  master  of 
the  rolls  (Sir  J.  Colepepper),  who  could  have  been  contented 
that  he  should  have  been  excluded  from  that  near  trust,  where 
all  matters  were  to  be  consulted  before  they  should  be  brought 
to  the  council-board.'"' 

.  The  introduction  of  this  method  of  government  was  ex- 
Unpopuiarity  ceediugly  distasteful  to  the  whole  community.  It 
of  cabinets.  ^as  oue  of  the  inuovatious  against  which  the 
popular  feeling  was  directed  in  the  first  years  of  the  Long 
Parliament.  The  Grand  Remonstrance,  addressed  by  the 
House  of  Commons  to  Charles  I.,  in  1641,  set  forth  that  such 
councillors  and  other  ministers  of  state  only  should  be  em- 
ployed by  the  king  as  could  obtain  the  confidence  of  parlia- 
ment.* And  in  the  Second  Remonstrance,  issued  in  January, 
1642,  complaint  is  made  of  "  the  managing  of  the  great  affairs 
of  the  realm  in  cabinet  councils,  by  men  unknown  and  not 
publicly  trusted."  ® 

During  the  protectorate  of  Cromwell,  cabinets  were  unknown. 

*  Clar.  Hist.  Reb.  book  2,  p.  226  (edit.  18 19). 

'  lb.  book  3.  '  Clar.  Autobiog.  v.  i,  p.  85. 

*  Forster's  Grand  Remonstrance^  pp.  272,  273. 

*  Clar.  Hist,  Reb,  book  4,  p,  537 ;  and  see  book  7. 
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members,  nor  be  les<!  ^h        .  •  ^^^eed  twenty-one  ^'■°'"^eii. 

to  h,s  government.  '°'  '°  °^^'^  ^  serious  obstructions 

Immed  atelv  nnnn  ti,  ""i-cions 

j;n-       ,~    ""S    period    was  not    in    X\  PlbllC    the  monarchy. 

difficult  question  of  the  r^l,/-  ?^  humour  to  reooen  tL 
Ppliament;  and  Charles  A  "'  ''"'^««'>  'he  sovereLn  anH 
h.  own  re^ogative,  to  te  w;„^^  too  fond  of  pleas^r.^^nd  o'f 
at?emnt  .""■'"":.''  "P""  either.     But  bt^""'  '"  ^")"hing  which 

»Cots:  t~ '-^^^^^^^^^     '°c 

but  there  were'at  so'^TeSf  L"?""  ^^  f-'hi^,  royalists  • 
Parhament.  The  number  o?  ^  espoused  the  cause  of  the 
loyalty  of  some  of  them,  r^nlX" ""^'.  ^"^^  "^e  doubtfu! 
and  mefficient  instrument  for  fiT  f-  ^^'sting  body  an  unsafe 
Accordingly,  at  the  s^ggestSn  ^r  H^f'""  °f  Public  a" 

the  s^b^"'  '^^'^  °^  'heTdmrnlt^rltbi;'!'  '^  '"^  ^''^'''eSo  i 
the  subdivision  of  the  Privy  Counr;i     '     '"'"  **'  ''e>''sed  for 
to  each  of  which  should  be  assfl^J  '°'°  '^P"«e  committees 
This  was  but  the  carryin.  out 'T.     ^/'^'=""  "^'^^^  of  sub  ects  «' 
hy  the  regulations  of  ,rT,°"   °h     '•^[orm  already  provided  for 
of  James  I.,  a  committee  of  Z      *'"'=''  ''^  h^^,  in  Se  rei™ 
for  war,  that  included  several  of  ,h  ° i" "',  ^PPointed  "^" 
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now  proposed  that  there  should  be  a  committee  for  foreign 
affairs ;  a  committee  for  admiralty,  naval,  and  military  affairs  ; 
a  committee  for  petitions  of  complaint  and  grievance ;  and  a 
committee  for  trade  and  foreign  plantations.  Furthermore, 
that  ■*  if  anything  extraordinary  happens  which  requires  advice, 
whether  in  matters  relating  to  the  Treasury,  or  of  any  other 
mixed  nature,  other  than  is  afore  determined,  his  Majesty's 
meaning  and  intention  is,  that  particular  committees  be  in 
such  cases  appointed  for  them  as  hath  been  heretofore 
accustomed ;  such  committees  to  make  their  report  in  writing 
to  be  offered  to  his  Majesty  at  the  next  council  day  following. 
If  any  debate  arise,  the  youngest  councillor  to  begin,  and  not 
to  speak  a  second  time."  ^ 

It  is  doubtful  whether  all  these  committees  were  actually 
organized  at  this  time.  But  the  so-called  com- 
mittee for  "  foreign  affairs  " — which  consisted  of 
the  lord  chancellor  and  five  others,  mostly  his  intimate  friends 
and  adherents — took  the  lead  and  became  in  reality  a  cabinet 
council,  to  whom  alone  the  king  entrusted  the  secrets  of  his 
policy,  and  wherein  was  discussed,  invariably  in  the  presence 
of  the  king,  all  the  most  important  affairs  of  state,  both  foreign 
and  domestic,  before  they  were  submitted  to  a  general  meeting 
of  the  privy  council.  This  confidential  committee  virtually 
superseded  the  rest  of  the  council,  who  were  only  consulted 
on  formal  occasions.  In  connection  with  the  formation  of 
this  cabinet,  or  cabal,  as  it  was  then  termed,  the  king  greatly 
increased  the  number  of  the  whole  council ;  and  thus  obtained 
a  valid  reason  for  employing  only  a  select  body  of  his  advisers. 
For  Charles  II.  had  an  extreme  dislike  to  the  formality  of  long 
discussions  in  luU  council,*^  adverting  to  which,  in  1679,  his 
Majesty  thanked  the  whole  body  of  his  councillors  for  all  the 
good  advice  they  had  given  him,  "  which,"  he  added,  "  might 
have  been  more  frequent  if  the  greater  number  of  this  council 
had  not  made  it  unfit  for  the  secresy  and  despatch  that  are 
necessary  in  many  great  affairs.  This  forced  him  to  use  a 
smaller  number  of  you  in  a  foreign  committee  (the  cabal),  and 
sometimes  the  advices  of  some  few  among  them  upon  such 
occasions,  for  many  years  past."^ 


*  Cox,  Eng.  Govt.  p.  648, 

*  Dicey,  pp.  65,  66, 


^ 


•  lb.  p.  66  ;  and  see  Templets  Memoirs^  v.  3,  p.  45  n. 
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Of  the  first  ministry  of  Charles  II.  we  are  informel  by 
Clarendon,^  that  "  the  treasurer  (Southampton),  the  Mirquis 
of  Ormond,  General  Monk,  with  tiie  two  secretaries  of  state, 
were  of  that  secret  committee,  with  the  chancellor  (Clarendon 
himself),  which,  under  the  notion  of  forei.i^n  affliirs,  were 
appointed  by  the  king  to  consult  all  his  affairs  before  they 
came  to  a  public  debate." '^  And  Roger  North,  referring  to 
this  period,  says  that  "  the  cabinet  council  consisted  of  those 
few  great  officers  and  courtiers  whom  the  king  relied  upon  for 
the  interior  dispatch  of  his  affairs;"  and  that,  while  "at  first 
it  was  but  in  the  nature  of  a  private  conversation,  it  came  to 
be  a  formal  council,  and  had  the  direction  of  most  transactions 
of  the  government,  foreign  and  domestic."  ■'  These  cabinet 
meetings  were  holden,  for  a  time,  about  twice  in  q,!,!,,^^ 
a  week  ;  but  after  a  while,  for  the  greater  con-  meetings  under 
venience  of  the  king  and  his  ministers,  it  became  ''"■*^'*  • 
customary  to  hold  them  upon  Sunday  evenings.  Every  Lord's 
Day,  the  great  officers  of  state  would  attend  the  king  at 
morning  service  in  the  royal  chapel,  and  be  at  hand  to  wait 
upon  him  in  the  evening,  for  consultation  on  public  affairs.* 

Charles  II.  was  a  monarch  who  coveted  the  possession  of 
arbitrary  power.  He  therefore  naturally  preferred  to  avail 
himself  of  the  services  of  a  few  trusty  councillors,  whom  he 
could  choose  from  amongst  their  less  pliant  colleagues. 
Hallam  tells  us  that  "-the  delays  and  decencies  of  a  regular 
council,  the  continual  hesitation  of  lawyers,  were  not  suited 
to  his  temper,  his  talents,  or  his  designs."  And  it  must  be 
confessed  that  the  privy  council,  as  it  was  then  constituted, 
was  too  numerous  for  the  practical  administration  of  govern- 
ment. **  Thus  by  degrees  it  became  usual  for  the  ministry  or 
cabinet  to  obtain  the  king's  final  approbation  of  their  measures 
before  they  were  laid,  for  a  mere  formal  ratification,  before  the 
privy  council."  ^  Nevertheless,  we  are  assured  by  Clarendon, 
who,  as  lord  chancellor,  took  an  active  part  in  all  these  pro- 
ceedings, that  the  cabinet  "  never  transacted  anything  of 
moment  (his  Majesty  being  always  present)  without  presenting 

*  Continuation  of  his  Z(^,  p.  27. 

'  And  see  Thomas,  Ifisf.  Public  Offices,  p.  23. 
'  Life  of  Ld.  Guildford,  v.  2,  p.  50. 

*  Campbell's  Chan.  v.  3,  pp.  191  n.  475. 

'  Hallam,  Comt,  Hist.  v.  3,  p.  250;  Pari.  Hist.  v.  5,  p.  733. 
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the  same  first  to  the  council-board."  He  adds,  that  while  at 
first  they  were  "  all  of  one  mind,  in  matters  of  importance," 
yet  that  after  about  two  years,  the  king  added  others  to  this 
cabinet  "  of  different  judgment  and  principles,  both  in  Church 
and  State,"  to  himself,  whereby  his  own  influence  with  the 
kingj  was  considerably  impaired.^ 

The  "cabal"  ministry  lasted  about  three  years,  and  was 
Unpopularity  vcry  Unpopular.  Nor  need  we  wonder  at  this ;  for, 
of  government,  whatever  might  be  the  advantages  of  cabinet 
government,  the  check  upon  the  will  of  the  sovereign  which 
was,  to  some  extent,  afluided  by  a  body  so  numerous  and 
influential  as  the  privy  council,  wis  lost  sight  of,  if  not 
altogether  removed,  when  the  administration  was  placed  in  the 
hands  of  a  secret  oligarchy.  The  "cabal"  ministry  was 
broken  up  in  1674.  Sir  Thomas  Osborne,  soon  after  created 
Earl  of  Danby,  then  became  chief  minister,  and  retained  ofiice 
until  1678.  The  history  of  England  at  this  period  is  that  of 
a  continual  struggle  be  ween  the  crown  and  the  commons, 
during  which  time  the  executive  was  never  more  profligate 
and  anti-national,  01  representative  government  more  factious 
and  corrupt.^  Lord  Danby,  being  impeached  by  the  commons 
for  treasonable  practices,  was  sent  to  the  Tower.  For  a  short 
interval  public  affairs  were  in  a  miserable  plight.  The  parlia- 
ment became  daily  more  and  more  violent ;  while  the  king's 
authority  was  so  low,  that  it  seemed  as  difficult  to  dissolve 
parliament  as  to  carry  on  the  government  without  a  dissolu- 
tion. 

At  this  juncture  his  Majesty  applied  to  Sir  William  Temple, 
one  of  the  ibrcmost  statesmen  of  the  age,  and  by 
his  advice  was  md'iced  tu  accept  a  new  scheme  of 
administration.  This  was  nothing  less  than  an 
ingenious  attempt  to  combine  the  advantages  of  the  old 
system  of  government  by  a  council  with  those  of  the  modem 
device  of  government  by  means  of  a  cabinet,  selected  from 
amongst  the  principal  parliamentary  leaders.  As  a  necessary 
preliminary,  the  existing  privy  council  was  dissolved,  and  a 
new  one  appointed,  which  consisted  of  only  thirty  persons. 
Of  these,  one  half  were  selected  from  the  chief  officers  of  the 

*  Lord  Clarendon's  Address  to  the  House  of  Lords  upon  his  impeach- 
ment in  1667,  State  Trials^  v.  6,  p.  376. 
'  Diity^  p.  66;  Knight,  Hist,  of  Eng,  v.  4,  ch.  20. 
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a  Pnme  minister.  Otherwilp  .^Vthonty  nor  the  influence  of 
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^'^^^lo^^  Sri  -  "0 '"I'e'e dttl 
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reconciling  two  inconsistent  principles ;  the  appointment  of 
some  ministers  solely  because  they  were  acceptable  to  the 
king,  and  of  others  merely  for  the  sake  of  their  influence  in  par- 
liament. It  was,  moreover,  of  too  unwieldy  dimensions  for  a 
governing  body.  For  there  was  to  be  no  interior  cabinet ;  but 
all  the  thirty  were  to  be  entrusted  with  every  political  secret, 
and  summoned  to  every  meeting.^  Notwithstanding  its  appa- 
rent plausibility,  and  the  welcome  accorded  to  it  by  some  of  the 
most  eminent  statesmen  of  the  day,  this  elaborate  device  was 
of  very  short-lived  duration.  Parliament  received  it  coldly, 
and  no  wonder :  since,  on  Temple's  own  admission,  the 
authority  of  the  new  council  was  designed  to  counterbalance 
the  increasing  influence  of  the  legislature.  Internal  dissensions 
arose  in  the  council  itself,  through  the  introduction  of  certain 
members  who  were  opposed  to  the  court ;  and  at  last  Temple 
Failure  of  dcalt  a  finishing  stroke  to  his  own  creation,  by 
Temple's  Consenting  to   form  an   interior   council   therein  ; 

sc  erne.  though  the  csscnce  of  his  scheme  had  been  that 

the  whole  body  should  always  be  consulted.  After  the  failure 
of  this  notable  project,  the  king,  in  open  disregard  of  his 
solemn  engagement  to  the  contrary,  sought  thenceforth  to 
govern  according  to  his  own  caprice.^ 

Ephemeral  and  impracticable  as  it  was,  Temple's  project  is 
not  without  interest,  as  it  serves  to  mark  an  important  stage  in 
the  transition  from  government  by  prerogative,  administered 
through  the  whole  privy  council,  and  parliamentary  govern- 
ment through  the  instrumentality  of  a  cabinet. 

During  the  rest  of  the  reign  of  Charles  II.,  as  well  as  during 
the  short  and  stormy  career  of  his  unfortunate  successor,  the 
king's  council  shared  the  odium  and  unpopularity  of  its  royal 
master.  James  II.  introduced  into  it  several  Roman  Catholics, 
Continued  ^'^^  ^'^^^  naturally  regarded  by  the  nation  with 
unpopularity  of  mistrust.  But  thc  great  blot  in  its  composition 
continued  to  be  that  which  was  pointed  out  in  the 
Grand  Remonstrance,  namely,  that  it  did  not  consist  of  men  in 
whom  parliament  was  willing  to  repose  confidence.  Its  pro- 
ceedings, moreover,  were  conducted  with  such  secresy,  that  it 
was  impossible  to  determine  upon  whom  to  afifix  the  responsi- 
bility of  any  obnoxious  measure.     After  a  very  brief  duration, 

'   Macaiilny,  //isf.  of  F.ng.  v.  I,  p.  24 1. 
•   Diciy  on  the  Privy  Coumit^  p.  67. 
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James's   unpopular  reign   terminated   in  his  abdication   and 
flii^ht.    With  the  revolution,  which  placed  the  house  _,        ,   . 

cr^  ,1        ^1  r   T-«       1        J  The  revolution. 

of  Orange  upon  the  throne  of  England,  a  new  era 
commenced,   full  of  promise  to  the  friends  of  constitutional 
government.     During  the  earlier  part  of  the  reign  of  William 
III.,  however,  nothing  was  done  to  improve  the  subsequent 
efficiency  of  the  privy  council,  beyond  the  selec-  condition  of 
tion  of  men  to  form  part  of  it  in  whom  the  king  '  ^  ^°""" " 
himself  could  thoroughly  confide.     Relying  upon  his  personal 
popularity,  and  unwilling  to  share  his  authority  with  others, 
the  king  was  reluctant  to  make  any  change  which  would  lessen 
his  own  power.     At  length   an  opportunity  presented  itself 
whereby  the  parliament  could  exact  from  the  crown  additional 
guarantees  for  constitutional  rights.     It  was  necessary  to  make 
legislative  provision  for  the  succession  of  the  crown,   in  the 
Protestant  line,  in  default  of  issue  of  the  reigning  sovereign,  and 
of  the  Princess   Anne,  the  heiress   presumptive,  by  acknow- 
ledging the  right  of  Princess   Sophia,  of  Hanover,   and   her 
issue,  being   Protestants,  to  inherit  the   throne.     Parliament 
took  advantage  of  this  juncture  to  obtain  the  grant  of  furtiier 
liberties,  which  should  take  effect  upon  the  accession  of  the 
house  of  Hanover. 

:  In  the  Act  of  Settlement  (12  &  13  William  III.  c.  2)  a 
clause  was  introduced — aimed  at  the  existence  of  Act  of 
the  obnoxious  "cabinet,"  which  continued  to  be  Settlement. 
unpopular  in  parliament^ — enacting,  that  from  and  after  the 
time  aforesaid,  "all  matters  and  things  relating  to  the  well 
governing  of  this  kingdom,  which  are  properly  cognisable  in 
the  privy  council  by  the  laws  and  customs  of  this  realm,  shall 
be  transacted  there,  and  all  resolutions  taken  thereupon  shall  be 
signed  by  such  of  the  privy  council  as  shall  advise  and  con- 
sent to  the  same."  But  this  provision,  as  we  have  already 
noticed  in  a  former  chapter,^  proved  abortive,  and  was  repealed 
before  it  came  into  operation."  It  was  founded  upon  error,  as 
it  endeavoured  to  enforce  the  responsibility  of  ministers  with- 
out its  natural  correlative,  namely,  their  recognized  presence 
in  the  two  Houses  of  Parliament  to  render  an  account  of  their 
stewardship. 

Meanwhile,   the   House  of  Commons,   having  proved  its 

'  See  Pur/.  Hist.  vol.  v.  pp.  722-733.  "  See  ante^  p.  55. 

'  By  4  Anne,  c.  8,  sec.  24. 
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Strength,  was  rapidly  acquiring  increased  power.  But,  for 
State  of  the  ^^^  wsLUt  of  propcr  contfol,  it  was  a  prey  to 
House  of  caprice,  indecision,  endless  talking  to  no  purpose, 
Commons.  ^^^  factious  Squabbling.  *'  The  truth  was  that  the 
change  which  the  revolution  had  made  in  the  House  of 
Commons  had  made  another  change  necessary;  and  that 
other  change  had  not  yet  taken  place.  There  was  parlia- 
mentary government :  but  there  was  no  ministry."  ^  In  other 
words,  although  the  chief  offices  in  the  government  were  filled 
by  persons  who  sat  in  parliament,  yet  these  office3  "were 
distributed  not  unequally  between  the  two  great  parties,"  and 
"  the  men  who  held  those  offices  were  perpetually  caballing 
against  each  other,  haranguing  v^ainst  each  other,  'moving 
votes  of  censure  on  each  other  ;  exhibiting  articles  of  ii  oeach- 
ment  against  each  other ;  and,  as  a  natural  consequence,  the 
temper  of  the  House  of  Commons  was  wild,  ungovernable,  and 
uncertain."  ^ 

In  this  juncture,  a  plan  was  happily  devised,  which,  while  it 
was  calculated  to  conserve  the  weight  and  influence 
that  rightly  appertained  to  the  crown  in  the  con- 
duct of  public  business  in  parliament,  also  afforded 
the  means  of  successfully  controlling  its  turbulent  majorities, 
and  of  permanently  conciliating  their  goodwill.  By  the  advice 
ol  Sunderland,  the  king  resolved  to  construct  a  ministry  upon 
a  common  bond  of  political  agreement,  the  several  members  of 
which,  being  of  accord  upon  the  general  principles  of  state 
policy,  would  be  willing  to  act  in  unison  n  their  places  in 
parliament.  Gradually,  as  opportunity  offisred,  the  Tory 
element  in  the  existing  administration  was  eliminated,  so  that, 
at  last,  its  political  sentiments  were  in  harmony  with  the 
prevailing  opinions  of  the  majority  of  the  House  of  Commons. 
When  this  had  been  accomplished,  the  servants  of  the  crown 
in  parliament  possessed  the  double  advantage  of  being  the 
authorized  representatives  of  the  government,  and  the  acknow- 
ledged leaders  of  the  strongest  party  in  the  popular  chamber. 
By  this  happy  contrivance  the  parliament,  through  whose 
patriotic  endeavours  the  monarchy  had  been  restore'^  and  the 
liberties  of  the  people  effectually  consolidated,  was  recognized 
as  "  a  great  integral  part  of  the  constitution,  without  which  no 
act  of  government  could  have  a  real  vitality." 

*  Macaulay,  v.  4,  p.  444.  '  Id.  p.  437. 
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Such  a  thing  as  the  formal  introduction  of  the  king's  ministers 
into  parliament,  for  the  purpose  of  representing   the  crown 
in  the  conduct  of  public  business  therein,  had  been  previously- 
unknown  in  England.     It  is  true  that  from  an  early  placemen  in 
period,  various  ministers  of  state,  and  subordinate  House  of 

■r  '  .  1        •       1        •         1    Commons 

officers  of  the  executive  government,  had  obtamed  from  an  early 
entrance,  from  time  to  time,  into  the  House  of  p^"*^^- 
Commons;  there  being  no  legal  restriction  to  prevent  any 
number  of  servants  of  the  crown  from  sitting  in  that  assembly. 
The  presence  of  the  functionaries  served,  no  doubt,  to  increase 
the  influence  of  the  crown  over  the  deliberations  of  parlia- 
ment; but  they  occupied  no  authoritative  position  in  the 
popular  chamber ;  the  House,  in  fact,  merely  tolerating  their 
presence,  and  often  entertaining  t^c  question  whether  they 
should  be  permitted  to  retain  their  seats  or  not.^ 

We  read  that  "in  Henry  VI I.'s  time,  and  Henry  VIII.'s, 
ministers  of  state,  officers  of  the  revenue,  and  other  courtiers, 
found  an  account  in  creeping,  through  boroughs,  into  the 
House  of  Commons."  ^  As  a  natural  result  of  this  proceeding, 
it  is  mentioned,  in  a  debate  on  placemen  in  parliauient,  in 
1680,  that,  in  the  20th  year  of  Henry  VIII.,  there  was  an  Act 
passed  to  release  to  the  king  certain  loans  he  had  borrowed, 
which  Act  "was  much  opposed,  but  the  r  ason  that  is  given 
why  it  passed  is,  because  the  House  was  mostly  the  king's 
servants;  but  it  gave  great  disturbance  to  the  nation."  ^ 

The  presence  of  the  king's  ministers  in  the  House  of  Lords 
was  a  matter  of  course,  and  unavoidable,  because  .... 

IVlinisters  in 

the  chief  ministers  of  state  were  generally  chosen  the  House  of 
from  amongst  the  peers  of  the  realm,  who  have  ^'°^'^'^' 
always  been  regarded  as  the  hereditary  councillors  of  the 
crown.  But  though  they  were  thereby  in  a  position  to  do  th*^ 
king  much  service,  by  furthering  his  plans  in  parliament/  we 
have  no  proof  that  they  were  authorized  to  represent  the 
government  in  their  own  chamber,  in  the  modern  acceptation 
of  the  term.  They  would  naturally  address  their  brother 
peers  with  greater  authority,  when  holding  high  offices  ci 
state;  but  this  could  not  materially  affect  their  relations 
towards  the  house  itself;  so  long  as  parliamentary  government 


'  I/a^s.  Free.  v.  2,  pp.  22,  42. 

*  Gurdon,  //is^.  of  Paris,  v.  2,  p.  355. 
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Pari,  Hist,  v.  4,  p.  1269.        *  Gurdon,  Hist,  of  Paris,  v.  2,  p.  366. 
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was  unknown,  because  it  is  essential  to  that  system  that  there 
should  be  official  representation  in  both  branches  of  the 
legislature,  and  especially  in  the  House  of  Commons.  Even 
had  it  been  possible  for  a  parliamentary  government  to  have 
been  administered  through  the  House  of  Lords  alone,  "the 
effect  would  have  been  the  depression  of  that  branch  of  the 
legislature  which  springs  from  the  people,  and  is  accountable 
to  the  people,  and  the  ascendency  of  the  monarchical  and 
aristocratical  elements  of  our  polity."  ^ 

It  was  some  time  before  the  commencement  of  the  present 
,,.  .  century  that  it  became  customary  for  a  fair  pro- 

Ministers  in  .-'.,.  .     .  •      •         1        tt  r 

the  House  of  portion  of  cabmct  mmisters  to  sit  in  the  House  ot 
Commons.  Commons.  Until  then,  from  at  least  the  epoch  of 
the  Restoration,  the  political  power  of  the  Lords  had  been 
dominant  alike  over  the  crown  and  the  people — a  supremacy 
which  continued  to  exist  until  the  passing  of  the  first  Reform 
Bill — and  during  this  period  the  members  of  the  House  of 
Lords  had  evinced  a  decided  superiority  over  those  of  .he 
Commons  in  education,  refinement  of  manners,  in  liberality  of 
sentiment,  and  in  political  wisdom,  as  well  as  in  the  possession 
of  political  power.'' 

We  are  unable  to  determine  when  privy  councillors  were 

first  permitted  to  sit  in  the  House  of  Commons. 

Jlmiaiiorsin     ^^  ^^^  alleged  in  a  debate  in  the  House  in  1614, 

House  of         that  "  anciently  "  no  "  privy  councillor,  nor  any 

om,..o<is,        ^y^^^  ^^^^  livery  of  the  king,"  was  "  ever  chosen  "  to 

that  assembly.  But  in  the  reigns  of  Edward  VI.  and  his 
royal  sisters  (1547-1603)  mention  is  made  of  privy  councillors 
and  great  officers  of  state  as  having  seats  therein.^  And  in 
1 6 14,  it  being  remarked  that  several  privy  councillors  had  got 
seats,  no  one  seemed  desirous  of  removing  them.* 

In  the  event  of  members  of  the  Lower  House  being  ap- 
pointed to  offices  of  state,  or  places  of  profit  under  the  crown, 
it  was  customary,  prior  to  the  revolution  of  1688,  to  permit 

*  Macaulay,  Jlist.  of  Eng.  v.  4,  p.  340. 

'  See  Kuckle,  Hist,  of  Civ.  pp.  409-411  ;  West.  Rev.  v.  54,  p.  I,  etc. ; 
T.  Rogers,  in  N.  Anu  Rev.  v.  131,  p.  44.  etc.  [Mr.  Todd's  conclusion 
will  hardly  be  accepted  by  historians.  All  the  greatest  ministers  of  the 
period — Somers,  Godolphin,  Charles  Montagu,  Harley,  Walpole,  the  two 
Pitts,  Canning — began  life  as  commoners,  and,  indeed,  as  the  sons  of 
commoners.  — Editor.] 

'  Sne/ost,  p.  242.  *  Par/.  Hist,  v.  i,  p.  1163. 
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them  to  continue  in  the  undisturbed  possession  of  their  seats, 
unless  the  nature  of  their  employment  required  a  and  other 
continued  residence  abroad,  or  in  Ireland,  or  in  the  officials. 
colonies ;  or  unless  they  were  assistants  or  attendants  at  the 
House  of  Lords,  as  in  the  case  of  the  judges  and  crown 
officers.  Thus,  in  1575,  it  was  resolved  by  the  House  of 
Commons,  that  any  member  being  "  in  service  of  ambassade," 
shall  not  in  any  wise  be  amoved  from  his  place,  nor  any  other 
be  elected  during  such  term  of  service.^  In  1606,  the  Speaker 
informed  the  House  that  he  had  received  a  letter  from  the 
lord  chancellor  stating  that,  since  the  previous  session,  his 
Majesty  had  appointed  certain  members  of  the  House  on 
special  services  :  to  wit  one,  as  chief  baron  of  the  exchequer 
in  Ireland  ;  another,  as  treasurer  at  war  in  Ireland  ;  others,  as 
ambassadors  to  France  and  Spain,  respectively ;  and  another 
as  attorney-general;  and  desiring  "to  know  the  pleasure  of 
the  House  whether  the  same  members  were  to  be  continued, 
or  their  places  supplied  with  others."  The  matter  was  referred 
to  a  conimiltee  of  privileges,  who  were  charged  to  consider 
also  the  case  of  a  member  who  had  been  appointed  master  of 
the  ordnance  in  Ireland,  and  of  another,  who  had  been  sent 
on  a  foreign  embassy.  Upon  the  report  of  this  committee,  the 
seats  of  the  chief  baron,  treasurer,  and  master  of  the  ordnance 
in  Ireland,  who  were  presumed  to  hold  their  patents  for  life, 
were  declared  void,  and  new  writs  ordered ;  but  the  ambas- 
sadors were  permitted  to  remain.  The  case  of  attorney- 
general  gave  rise  to  much  difference  of  opinion ;  and  finally, 
the  House  evaded  any  direct  decision  thereon,  by  refusing  to 
allow  a  question  to  be  made  of  it.'**  In  1609,  a  new  writ  was 
ordered  in  the  case  of  a  member  appointed  to  be  governor  of 
a  colony  in  America.^  With  regard  to  members  appointed  to 
be  judges  of  the  courts  of  law  in  England,  the  ineligibility  of 
question  was  raised  in  1604,  whether  such  persons  judges. 
*'  ought  to  have  place  in  the  Higher  House,  or  sit  here  during 
the  same  parliament ;"  but  no  resolution  was  come  to  by  the 
House  at  that  time.*  In  1605,  it  was  resolved,  upon  a  report 
from  the  committee  of  privileges,   that  two  members  of  the 

*  Com,  Jour.  v.  i,  p.  104. 

»  lb.  V.  1,  pp.  315,  323.  •  lb.  p.  393. 

*  lb.  p.   248.      'Ihorp,  a  baron  of  the  exchequer,  was  Speaker  of  the 
House  of  Commons  31  Henry  VI.,  Comyn's  Digest,  J'aii.  I).  9. 
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House  of  Commons,  "  being  attendants  as  judges  in  the 
Higher  House,  shall  not  be  recalled."^  In  1620,  a  motion 
was  made  for  a  new  writ  in  place  of  a  member  appointed  chief 
justice  of  the  king's  bench,  but  the  decision  thereon  is  not 
recorded.^  And  in  1649,  it  was  resolved,  that  the  several 
judges  of  the  upper  bench,  common  pleas,  and  public 
exchequer,  that  are  or  shall  be  members,  who  have  accepted, 
or  shall  accept,  of  the  said  places,  be  excused  their  attendance 
in  this  House  whilst  they  shall  execute  the  said  places.^  But 
there  is  no  order  for  the  issue  of  a  new  writ  in  any  such  cases. 
It  is  not  until  after  the  restoration  of  Charles  II.  that  we  find 
it  expressly  stated  that  new  writs  were  issued  in  the  case  of 
members  of  the  House  of  Commons  appointed  to  the  bench 
in  England,.* 

The  foregoing  are  instances  which  are  to  be  found  in  the 
Journals  of  the  House  of  Commons — previous  to  the  year 
1694,  when  the  first  Act  of  Parliament  was  passed  upon  the 
subject — of  the  issue  of  new  writs  upon  the  appointment  of 
members  to  office  under  the  crown.  The  case  of  the  attorney- 
Attorney-  general,  which  was  specially  commended  to  the 
general.  Consideration    of  the    House    by  the  king,   was 

peculiar ;  he  being  one  of  the  officers  who  were  summoned,  at 
the  beginning  of  every  parliament,  by  writ  under  the  great 
seal,  to  attend  as  an  assistant  and  adviser  in  the  House  of 
of  Lords.^  On  this  occasion,  however,  the  House  declined  to 
decide  the  question  either  way,  and  the  attorney-general 
ventured  to  take  his  seat  "by  connivance." °  But  in  1614, 
after  a  committee  to  search  for  precedents,  it  was  resolved 
that  "  Mr.  Attorney-General  Bacon  [the  famous  Sir  Francis 
Bacon,  who,  previous  to  his  election,  had  received  this  appoint- 
ment] remain  in  the  House  for  this  parliament,  but  never  any 
attorney -general  to  serve  in  the  Lower  House  in  future."  It 
was  argued  in  the  debate  upon  this  case  that  heretofore  "  no 
attorney-general  was  ever  chosen."     In   1620,  in   1625,  and 


*  Com. /our.  v. I,  p.  257. 
»  Jb.  V.  6,  p.  305. 


Jl>.  V.  I,,  p.  513. 


Jl>.  V.  8,  pp.  80,  104,  187,  510,  535. 

'  Macqueen,  House  of  Lords,  pp.  35»  42. 

•  In  regard  to  the  alleged  disqualitication  of  "men  of  the  law  following 
business  in  the  king's  courts "  to  sit  in  parliament,  an  unconstitutional 
prohibition,,  based  on  an  ordinance  of  46  Edward  UI.,  which  enacts  that  no 
such  persons  "  shall  be  accepted  or  returned  as  knights  of  the' shire,"  see 
btubbs'  Const.  Uist.  v.  3,  p.  257  ;  IJans.  D.  v.  207,  pp.  1345,  1875. 
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again  in  1640,  this  order  excluding  the  attorney-general  from 
the  House  was  strictly  enforced,  and  new  writs  were  issued 
when  members  were  appointed  to  that  office.'  In  166 r,  at  the 
request  of  the  House  of  Commons,  leave  was  grauted  by  the 
House  of  Lords  for  the  attorney-general  to  repair  lo  the  House 
of  Commons,  for  the  purpose  of  giving  information  "  concern- 
ing some  business  wherein  his  Majesty  is  concerned."  '■*  Sir 
Heneage  Finch,  afterwards  Lord  Nottingham,  was  the  one  on 
whose  behalf  this  rule  of  exclusion  was  abandoned.  He  was 
promoted  from  the  office  of  solicitor-general  to  that  of  attorney- 
general  in  1670,  whilst  a  member  of  the  House  of  Commons, 
and  he  was  allowed  to  retain  his  seat  without  question.^ 
Since  *:hen  this  functionary  has  usually  been  one  of  the  most 
prominent  and  important  members  of  the  Lower  House. 

The  solicitor-general  was  more  fortunate.  Twice,  in  1566 
and  in  1580,  he  was  "adjudged  to  be  a  member,"  soiidtor- 
notwithstanding  his  holding  this  post,  and  was  general. 
directed  to  leave  the  House  of  Lords,  where  he  had  been 
summoned  as  an  "  attendant,"  and  take  his  seat  in  the  Nether 
House.*  And  no  question  has  ever  been  raised  as  to  his 
eligibility  for  a  seat  in  the  House  of  Commons. 

Gradually,   under  the   Tudor  dynasty,  we  find  the   chief 
ministers  of  state,  having  seats  in  parliament,  be-  Ministers  iu 
ginning  to  be  employed,  to  some  extent,  as  mouth-  ^^Jj*"]^"' 
pieces  of  the  crown,  to  make  known  the  will  of  Tudor 
successive  sovereigns  to  their  faithful  Commons.  "»o"^'^chs. 
The  Commons,  too,  availing  themselves  of  the  presence  in 
their  midst  of  certain  crown  officers,  began  at  this  era  to  make 
use  of  them  as  channels  for  conveying  to  the  crown  the 
expression  of  their  particular  wants. 

Thus,  in  the  reign  of  Queen  Mary,  a  curious  circumstance 
is  recorded  in  the  Commons  Journal,  which  illustrates  the 
position  occupied  by  ministers  of  the  crown  towards  parlia- 
ment at  that  period  : 

On  November  7,  1558,  her  Majesty  sent  for  the  Speaker  of 
the  House  of  Commons,  and  ordered  him  to  lay 
before  the  House  the  ill  condition  the  nation  was  *'°*  ^^^  * 


ill 


*  General  Index,  Com.  Jour.  vols.  1-17  (published  in  1852),  p.  422. 
'  Lords  Jour.  v.  2,  p.  290. 

*  Campbell,  Lives  of  the  Chan.  v.  3,  p.  390. 

*  General  Index,  Com.  Jour.  vols.  1-17,  p.  425 ;  Pari.  Hist.  v.  i,  p.  1 163. 
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in  by  the  war  with  France ;  but  the  Commons  were  so  dis- 
satisfied, that  they  granted  no  subsidy.  So  on  November  14, 
the  lord  treasurer,  lord  chancellor,  and  several  other  peers, 
went  to  the  Commons'  House,  and  sat  "  in  the  privy  council- 
lors' place  there,"  and  showed  the  necessity  for  a  subsidy  to 
defend  the  nation  against  the  French  and  Scots,  and  then  they 
withdrew ;  upon  which  the  Commons  immediately  entered  into 
debate  about  the  matter  recommended  to  their  consideration 
by  the  lord  chancellor  (who  was  the  mouthpiece  of  the  Lords), 
and  spent  that  day  and  the  two  following,  without  coming  to 
any  resolution.  On  November  17,  the  death  of  the  queen 
occurred,  and  the  sessions  was  abruptly  terminated.^ 

In  the  reigns  of  Edward  VI.  and  Queen  Elizabeth,  the 
members  of  the  Privy  Council  sitting  in  "the  Nether  House" 
are  mentioned  as  being  ordinarily  employed  to  communicate 
orders  of  the  House  to  the  king ;  and  reference  is  made  in 
the  Journals  to  certain  officers  of  statej  e.g.  the  treasurer  of 
the  household,  the  comptroller  of  the  household,  and  the 
secretary  of  state,  as  having  seats  in  the  House  of  Commons, 
and  being  deputed  to  convey  messages  between  the  sovereign 
and  that  chamber.^  And  all  Queen  Elizabeth's  privy  coun- 
cillors, who  had  seats  in  the  House  of  Commons,  are  declared 
to  have  joined  in  opposing  a  motion  for  the  release  of  some 
members  of  the  House  whom  the  queen  had  imprisoned,  on 
the  ground  that,  "as  her  Majesty  had  committed  these  persons 
for  reasons  best  known  to  herself,  it  was  not  to  be  doubted 
that  she  would,  of  her  gracious  disposition,  shortly  release 
them  of  her  own  accord." " 

In  the  reign  of  James  I.,  the  chancellor  of  the  exchequer, 
the  secretary  of  state,  and.  the  chancellor  of  the 
duchy  of  Lancaster,  appear  to  'have  had  seats  in 
the  House  of  Commons,  and  were  employed  in  the  transmission 
of  messages,  and  other  communications  on  the  business  of 
parliament,  between  the  House  and  his  Majesty.* 

But,  in  addition  to  these  high  functionaries,  many  minor 
office-holders  also  contrived  to  get  elected  to  the  House  of 
Commons,   and   they   united    their    strength  to  further  the 

*  Gurdon,  Hist.  0/ Paris,  v.  2,  p.  383;  Com. /our.  v.  i,  p.  52. 

'  Com.  /our.  v.  I,  pp.  8,  9,  55,  56,  61 ;  D'Ewes'y(7«r.  pp.  45,  80,  etc. 

*  Parry's  Paris,  p.  233. 

*  Gurdon,  Hist,  of  Paris,  v.  2,  pp.  428,  443,  461,  462,  473,  474. 
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interests  of  the  court,  as  opposed  to  those  of  the  parliament. 
Of  such   an   old   member  of  the   parliament  of  Charles   I. 
testifies  :  "  It  was  my  fortune  to  sit  here  a  little 
while  in  the  Long  Parliament ;  I  did  observe  that 
all  those  who  had  pensions,  and  most  of  those  that  had  offices, 
voted  all  of  a  side,  as  they  were  directed  by  some  great  officer, 
as  exactly  as  if  their  business  in  this   House   had   been  to 
preserve  their  pensions  and  offices,  and  not  to  make  laws  for 
the  good  of  them  that  sent  them  here.     How  such  persons 
could  any  way  be  useful  for  the  support  of  the  government, 
by  preserving  a  fair  understanding  between  the  king  and  bis 
people,   but,    on   the   contrary,   how   dangerous   to   bring   in 
arbitrary  power  and  popery,  I  leave  to  every  man's  judgment."'- 
Accordingly,  it  was  one  of  the  first  measures  of  the  republican 
party,  when  they  became   supreme  in  the  Long 
Parliament,  to  pass  the  "  self-denying  ordinance,"  exdud?pbce- 
in   1644,  by  which  it  was  enacted,  "That  during  House"'" '^'' 
the  time  of  this  war  (between  the  king  and  parlia- 
ment), no  member  of  either  house  should  have  or  execute  any 
office  or  command,  civil  or  military."" 

After  the  restoration  of  the  monarchy,  a  bill  to  prevent 
members  of  the  House  of  Commons  from  taking  upon  them 
any  public  office  was  presented  and  read  twice,  in  1675,  but 
it  was  afterwards  rejected  on  division.^  And,  in  1679,  a  bill 
to  provide  that  when  any  member  of  this  nouse  is  preferred 
by  the  king  to  any  office,  or  place  of  profit,  a  new  writ  shall 
immediately  issue  for  ?;he  electing  of  a  member  to  serve 
in  his  stead,  was  orderevi,*  but  never  presented.  At  length, 
on  December  30,  1680,  in  the  32nd  year  of  the  reign  of 
Charles  IL,  it  was  resolved  by  the  House  of  Commons,  nem. 
con.,  that  no  member  of  this  House  shall  accept  of  any  office, 
or  place  of  profit,  from  the  crown,  without  the  leave  of  this 
House ;  or  any  promise  of  any  such  office,  etc.,  during  such 
time  as  he  shall  continue  a  member  of  this  House ;  and  that 
all  offenders  herein  shall  be  expelled  this  House. ^  This 
resolution,  however,  can   only  be  regarded  as  an  expression 

*  Sir  F.  Winnington,  Pari.  Hist.  v.  4,  p.  1265. 

'  See  Gen.  Index,  Com.  Jour.  (1547-1714)1  p.  996;  Hais.  Free.  v.  2, 
p.  67  n. 
'  Com.  Jour.  v.  9,  pp.  321,  327. 

*  lb.  p.  609.  •  Pari.  Hist.  v.  4,  p.  1270. 
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of  opinion,  indicative  of  a  growing  change  in  the  public  mind 
in  regard  to  the  purity  and  free  action  of  parliament.  The 
House  of  Commons  was  not  constitutionally  competent,  of  its 
own  mere  motion,  to  create  a  disability  to  a  seat  in  parliament 
where  none  already  existed  ;  or  to  exclude  from  their  midst 
any  one  who  had  been  duly  returned  as  the  representative  of 
a  city  or  borough,  without  the  concurrence  of  the  co-ordinate 
branches  of  the  legislature.  We  need  not,  therefore,  be 
surprised  that  no  attempt  was  made  by  the  House  to  enforce 
their  resolution  ;  and  that  the  evil  against  which  it  was  aimed 
continued  unabated,  until  it  was  gradually  removed  by  legis- 
lative enactments,  to  which  our  attention  will  be  presently 
directed. 

On  the  restoration  of  the  monarchy,  however,  Charles  II. 
and  his  advisers  clearly  perceived  the  necessity  for 
some  better  understanding  between  the  executive 
government  and  the  Houses  of  Parliament  than  had  heretofore 
prevailed.  So  the  king  appointed  his  principal  ministers. 
Lord  Chancellor  Hyde,  "and  some  others"  (most  likely 
including  the  members  of  the  Committee  on  Foreign  Affairs, 
which  had  begun  to  act  as  a  cabinet  council),  "  to  have 
frequent  consultations  with  such  members  of  parliament  who 
were  most  able  and  willing  to  serve  him,  and  to  concert 
all  the  ways  and  means  by  which  the  transactions  in  the 
Houses  might  be  carried  with  the  more  expedition,  and 
attended  with  the  best  success."  ^  This  clumsy  device  probably 
suggested  to  Sir  William  Temple  the  introduction  of  the 
'*  unofficial  members "  from  the  ranks  of  members  of  either 
House,  which  formed  part  of  his  short-lived  scheme  for  the 
reorganization  of  the  Privy  Council,  a  few  years  afterwards. 
But  nothing  jame  of  this  ingenious  attempt  at  carrying  on 
the  king's  government  in  harmony  with  the  rising  power  of 
parliament. 

It  was  not  until  the  formation  by  William  III.  of  his  first 
Will"     III     ps-rliamentary  ministry,  that  we  find  any  instance 
in  our  constitutional  history  of  the  cordial  recep- 
tion by  the  House  of  the  ministers  of  the  crown,  in  order  that 
they  might  represent  and  be  answerable  for  the  great  interests 
of  the  nation  in  that  assembly.     For  hitherto,  although  the 
king's  ministers  might  happen  to  have  seats  in  parliament, 
'  Lister,  Life  of  Clarendon^  v.  2,  p.  7. 
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there  had  been  no  ministry  that  claimed  to  be  associated 
together  on  principles  of  mutual  aj^reeuient.  In  the  words 
of  Macaulay,  "  under  the  Plantagenets,  the  Tudors,  and  the 
Stuarts,  there  had  been  ministers ;  but  there  had  been  no 
ministry.  The  servants  of  the  crown  were  not,  as  now,  bound 
in  frank-pledj^e  for  each  other.  They  were  not  expectetl  to 
be  of  the  same  opinion,  even  on  questions  of  the  gravest 
importance.  Often  they  were  politically  and  personally  hostile 
to  each  other,  a  id  made  no  secret  oi'  their  hostility." '  But 
a  brighter  day  wus  dawning.  The  sagacity  of  William  enabled 
him  to  discern  the  importance  of  unanimity  of  opinion  amongst 
the  chief  advisers  of  the  crown  ;  and  also  the  necessity  for 
a  harmonious  agreement  between  his  councillors  and  the 
Houses  of  Parliament,  in  regard  to  the  general  policy  of  his 
government. 

Nevertheless,  at  the  outset,  the  king  appears  to  have  had 
no  very  clear  ideas  as  to  the  lawful  extent  of  ministerial 
responsibility,  or  as  to  the  position  which  his  ministers  should 
occupy  towards  the  two  Houses. '^  The  natural  courr:c  of 
events  gradually  brought  about  the  settlement  of  these  difficult 
questions,  and  contributed  to  shape  the  project  of  the  king 
to  greater  and  more  desirable  consequences  than  he  could 
himself  foresee.  Wisdom  and  unanimity  in  council,  vigour  in 
action,  and  a  cordial  understanding  between  the  sovereign  and 
parliament,  might  reasonably  be  expected  to  follow  from  the 
harmonious  incorporation  of  the  ministers  of  the  crown  with 
the  legislative  body.  And  these  beneficial  results  have  not 
been  wanting,  whenever  ministers  have  been  sufficiently  strong 
to  frame  a  decided  policy,  and  sufficiently  popular  to  com- 
mend their  policy  to  the  favourable  consideration  of  parlia- 
ment. 

But  we  are  not  to  suppose  that  such  an  important  change 
in  the  political  system  of  England  was  effected  at  once.  It 
was  several  years  after  his  accession  to  the  throne  before 
William  III.  bej?an  to  form  a  regular  ministry.  His  first 
cabinets  were  not  constructed  upon  any  principle  His  first 
of  unity.  The  members  composing  them  were  not  '^•»''''«-'ts. 
even  obliged  to  be  agreed  upon  questions  of  the  utmost 
gravity.  The  administration  was  in  fact  a  government  by 
separate   and   independent    departments,   acknowledging    no 

'  Macaulay,  Hist,  of  Eng.  v.  3,  p.  13.  '  lb.  v.  4,  p.  437. 
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bond  of  union  except  the  authority  of  the  sovereign,  their 
common  head  and  lord.  In  every  successive  administration, 
Whigs  and  Tories  were  mingled  together,  in  varying  pre- 
ponderancy.  By  this  method,  the  king  hoped  to  secure  his 
own  ascendency,  and  to  conciliate  the  rival  factions  in  the 
state.^  It  is  obvious  that  a  ministry  so  constituted  was  not 
in  a  position  to  command  the  respect  of  parliament,  or  to 
exercise  an  adeciuate  control  over  its  deliberations.  But  as 
the  power  of  parliament,  and  especially  of  the  House  of 
Commons,  was  steadily  on  the  increase,  and  as  its  altitude 
towards  the  government  was  becoming  daily  more  antagonistic, 
the  king  determined  upon  the  exj)eriment  of  substituting  for 
the  individual  direction  of  public  affairs  the  administration  of 
a  party,  and  of  confiding  the  chief  offices  of  government  to 
leading  Whigs,  who  at  that  time  were  the  strongest  party  in 
the  House  of  Commons.'-"  But  in  the  endeavour  to  carry  out 
this  happy  idea,  which  may  justly  be  regarded  as  the  main- 
spring of  parliamentary  government,  a  difficulty  ])resented 
itself  which  for  a  while  jeopardised,  and  thveatened  to  frustrate 
altogether  the  king's  design. 

The  evils  attendant  upon  the  presence  of  placemen  in  the 
i'i,r,.n,^„ ,.,       House  of  Commons  had  become  so  serious  that, 

J    UiCt-IllCll    111  _  ' 

the  House  of  as  we  have  already  seen,  it  had  been  unanimously 
resolvtd,  some  ten  years  before  the  time  when  the 
king  began  to  entertain  the  thouglitof  a  parliamentary  ministry, 
that  no  member  of  the  House,  without  express  leave  of  the 
liouse  itself,  should  accei)t  any  office,  or  place  of  profit  under 
the  crown,  under  penalty  of  expulsion.'*  This  resolution,  how- 
ever, had  proved  entirely  abortive,  and  since  its  adoption  the 
House  had  continued  to  swann  with  placemen  of  all  kinds, 
from  high  ofli(  ers  of  state  to  mere  sinecurists  and  dependents 
upon  the  court."*  A  more  constitutional  attempt  to  remedy 
this  great  abuse,  than  was  aflforded  by  the  adoption  of  a  mere 
resolution  of  the  House  of  Commons,  was  made  in  1692,  by 
the  introduction  of  a  Bill  **  touching  free  and  impartial  pro- 
ceedings in  parliament," — the  object   of  which   was  to   dis- 


'  Macaulay,  ///sf.  v.  3,  pp.  13,  65,  537  ;  v.  4,  pp.  184,  299,  372. 

'  //'.  V.  4,  p.  437  ;  Knight,  J'op.  Hist,  of  Eng.  v.  p.  107. 

••  Sec  ante,  p.  239. 

*  Macaulay,  liist.  of  Eng.  v.  4,  pp.  12 1,  337  ;  Pari.  Hist.  v.  4,  p. 


u. ;  \ .  5,  p.  40{>. 


1377 


AM#^..jiA' 


THE   ORIGIN    OF    THE   CABINET. 


243 


gn,  their 
iistration, 
ying   pre- 
,ecure  his 
ns  in  the 
\  was  not 
lent,  or  to 
5.     But  as 
House   of 
its  altitude 
niagonisuc, 
stiiuting  for 
[iistration  of 
/eminent  to 
;est  party  in 
'to  carry  out 
IS  the  main- 
ty   presented 
d  to  trustraie 

:emen  in  the 
,  serious  that, 
unanimously 
ime  when  the 
[uary  ministry, 
leave  of  the 
I  profit  under 
;solution,  how- 
adoption  the 
1-j  of  all  kinds, 
nd  dependents 
npt  to  remedy 
Ition  of  a  mere 
\e  in  1692,  l>y 
impartial  pro- 
;h   was  to   dis- 

j,  299,  372. 

|>7- 

\//ist.  V.  4.  P-  *377 


qualify  all  office-holders  under  the  crown  from  a  seat  in  the 
Lower  House.  This  Bill  pissed  through  all  its  stages  in  the 
House  of  Commons  rapidly,  and  without  a  single  division,  but 
was  rejected  by  the  House  ot  Lords.^  In  1693,  another  Bill 
was  passed  by  tlie  Commons,  substantially  the  same  as  its 
predecessor.  This  measure  was  agreed  to  by  the  Lords  with 
the  important  proviso  thit  all  office-holders  whose  seats  should 
be  vacated  unier  this  Act  might  '*  be  afterwards  chosen  again 
to  serve  in  the  same  pailiameut."  The  Commons  concurred 
in  this  amendment ;  but  the  king,  who  regarded  the  whole 
measure  as  an  encroachment  upon  his  prerogative,  refused  to 
give  it  the  royal  assent.' 

In  this  very  year,  however,  a  partial  remedy  was  applied  to 
this  monstrous  evil,  by  the  adoption  of  a  resolution,  in  con- 
nection with  the  Bill  of  Sup[)ly  granting  certain  duties  of 
excise,  "that  no  member  of  the  House  of  Commons  shall  be 
coucerned,  directly  or  indirectly,  in  the  farming,  collecting, 
or  managing  of  the  duties  to  be  collected  by  this  Bill,  or  any 
other  aid  to  be  granted  to  their  majesties,  other  than  the 
])resent  commissioners  of  the  treasury,  and  the  officers  and 
comuiissioners  for  managing  the  customs  and  excise."^  This 
resolution  was  added  to  the  J>ill,  and  became  law.*  It  is 
memorable  as  being  the  first  statutable  prohibition  of  any 
office-holder  from  sitting  and  voting  as  a  member  of  the  House 
of  Commons.  The  i)rinciple  thus  introduced  was  afterwards 
applied  and  extended  by  similar  Acts  passed  in  this  reign;"* 
the  provisions  whereof  were  rigidly  enforced  by  the  expulsion 
Ironi  the  House  of  several  members  who  had  transgressed 
their  provisions.*^ 

But  these  Acts  were  too  limited  in  their  o[)eration  to  meet 
the  emergency  of  the  case.  Accordingly,  we  find  IMace  Bills, 
to  the  same  general  purport  as  the  Bill  of  1692,  abcjve  men- 
tioned, again  submitted  to  the  House  of  Commons,  in   1694, 

*  Par/.  Hist.  v.  5,  p.  745  «. 

"  Macaulay,  lint  of  hni;.  v.  4,  pp.  337-342,  479.  The  Commons  ven- 
tiirc>l  to  approach  his  Majesty  with  an  earnest  representation,  prote^tinj^ 
against  this  exercise  of  the  royal  prerogative,  luu  tluy  tooU  iiotliini^  by 
their  motion  (//>.  pp.  481-4S3  ;  Com.  Jour.  v.  II,  pp.  71,  74,  75). 

*  //».  V.  II,  p.  99  ;  and  see  //'.  v.  13,  p.  427  ;  v.  14,  p.  4S0. 

*  5  \'  6  Will.  tV  i\lary,  c.  7,  see.  57. 

*  \\  h\2  Will.  III.  r.  1,  sec.  150  ;   12  ^:  13  Will.  III.  c.  10,  sec.  S9. 
"  Sec  Gen.  Index,  Com.  lour.  v.  i  (i.-\vii.),  p.  423. 
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1698,  1699,  1704,  1705,  1709,  1710,  1711,  and  1713.  These 
measures,  however,  were  of  too  .swce|jing  a  character  to  com- 
mend them  to  the  favourable  judgment  of  parliament,  and 
they  were  invariably  rejected,  for  the  most  part  by  the  House 
of  Conmions  itself.^ 

At  length  the  majority  of  the  House  of  Commons  met 
Prospective  ^^^'^  ai)|)arent  success  in  carrying  out  their  long 
fxciusion  ijfaii  cherished  design  of  freeing  their  chamber  from 
paccmen.  ^j^^^  prcscncc  of  all   dependents  upon  the  crown, 

whether  ministers  of  state  or  minor  functionaries.  In  the  year 
1700,  when  the  Act  Amendatory  of  the  Bill  of  Rights,  and  to 
provide  for  the  succession  of  the  crown  in  the  i)erson  of  the 
Princess  Sophia  of  Hanover,  and  her  heirs — being  Protestants 
— was  under  consideration,  the  Commons  insisted  uj^on  the 
insertion  of  a  clause  in  the  Pill,  which  they  imagined  wuuld 
a(Tord  additional  security  for  the  liberty  of  the  subject,  "that 
no  person  who  has  an  oftice  or  place  of  profit  under  the  king, 
or  receives  a  pension  trom  the  crown,  shall  be  capable  of 
serving  as  a  member  of  the  House  of  Commons.""  Put  this 
clause  was  only  to  take  effect  upon  the  accession  of  the  house 
of  Hanover,  an  event  which  did  not  take  place  until  the  year 
1 7 14.  Meanwhile,  the  king  had  formed  a  ministry  which  was 
comi)osed  of  persons  who  had  seats  in  one  or  other  of  the 
Houses  of  Parliament ;  and  the  nation  had  begun  to  appreciate 
the  advantages  attending  the  introduction  of  cabinet  ministers 
into  the  legislature  for  the  purpose  of  explaining  and  defending 
the  measures  and  policy  of  the  executive  government.  So 
that  before  the  time  came  when  this  ill-considered  provision 
should  come  into  operation,  parliament  was  prepared  to  sub- 
stitute for  it  a  wiser  and  more  temperate  measure. 

A  due  sense  of  the  advantages,  attending  the  authorized 
admission  of  the  chief  ministers  of  the  crown  to  seats  in  the 
legislative  chambers,  made  it  no  less  imperative  upon  the 
House  of  Commons  to  discriminate  between  the  introduction 
of  those  executive  officers,  whose  presence  in  parliament  was 
essential  to  the  liarmonious  and  effective  working  of  the  state 
machine,  and  of  other  office-holders,  who  could  only  serve  to 
swell  the  ranks  of  ministerial  supporters,  and  stille  the  expres- 
sion of  public  opinion,  of  which  members  should  be  the  true 

'   Com.  Jour.  v.  I,  pp.  675,  801. 

•  Aci  oi  Stttlcmcnt,  I2A:  13  Will.  III.  c.  2,  sec.  3. 
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exponents.  A  few  years'  experience  sufficed  to  point  out  the 
proper  medium,  and  by  a  revision  of  the  objectionable  article 
in  the  Act  of  Settlement — an  opj)ortunity  for  which  was  ha|)pily 
afforded  in  the  reign  of  Queen  Anne,  before  the  period  fixed 
for  its  being  enforced — parliament  preserved   the  „,. 

•     1  ?!•••  1  -t  .•  Wi»,o  pru- 

principle    of  limitation,    and    at    the    same   time  visions  of  the 
relaxed  the  preposterous  stringency  of  its  former  ^(;',J,'[.^*^  "^ 
enactment.^     ^J'he  new  Act,  j)assed  in  1707,  estab- 
lished for  the  first  time,  two  princi])les  of  immense  importance, 
which  have  since  afforded   an  effectual    security    against    an 
undue  influence  on  the  ])art  of  the  crown   by  means  of  place- 
holders in  the  House  of  Commons.     Th-ise  are,  first,  that  every 
member  of  the  House  accepting  an  office  of  profit  from  the 
crown,   other  than  a   higher   commission   in  the  army,  shall 
thereby  vacate  his  seat,  but  shall  be  caj)able  of  re-ebction — 
unless  (second),  the  office  in  question  be  one  that  has  been 
created  since  October  25,  1705,-' or  has  been  otherwise  declared 
to  discjualify  for  a  seat  in  parliament. 

The  statute  of  Anne,  Imwever,  though  it  checked  the  increase 
of  the  evil,  left  much  to  be  accom[)lished  before  the  House  of 
Commons  could  be  wholly  freed  from  the  presence  of  all 
l^lacemen,  whose  services  were  not  actually  required  for  the 
l>uri)Oses  of  parliamentary  government.  Some  tew  classes  of 
otfice-holders  had  been  ex[)ressly  disqualified  by  special  enact- 
ment in  this  and  in  the  previous  reign  ;  nevertheless,  the 
number  of  ancient  offices  which  were  still  compatible  with  a 
seat  in  the  House  of  Commons  continued  to  be  excessive  and 
unwarrantable. 

In  the  first  parliament  of  George  I.  there  were  271  members 
holding  offices  or  j)ensions  ;  being  nearly  one  half  vjiiij^e.n,,;,,^ 
of  the  members  of  the  then  House  of  Commons.   i;iw>  a-aiubt 
In  the  first  parliament  of  George  H.  there  were  i''-*^*^""-"- 
257.'*     The  reformers  of  that  day  were  therefore  obliged  to 
renew  their  efforts  to  rid   the   House  of  useless  ofticials,  by 
whose  continuance  in  parliament  the  crown  was  enabled  to 

'  The  restrictive  clause  was  repealed  in  1705  by  4  Anne,  c.  8,  sec.  25  ; 
the  new  prcjvisions,  which  were  the  result  of  a  coniprunuse  between  the 
two  Houses,  were  enacted  in  1707,  liy  6  Anne,  c.  7»  sees.  25,  26.  See  /<///. 
y//j7.  V.  6,  p.  474  ;  liriet  Remarks  upon  the  Kelorni  Uill,  aaiL  atlctts  one  of 
the  royal  prerogatives  (London,  iSjl),  pp.   14-IO. 

^  0  Anne,  c.  7,  sees.  25,  20. 

*  6V//<.  J  u/>.  l8jj,  V.  ii,  p.  I. 
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exercise  an  undue  influence.  Place  Bills  were  again  intro- 
duced, year  after  year.  But  the  court  influence  was  too 
powerlul  to  admit  of  their  success,  and  it  was  not  until  1742 
(the  year  of  the  overthrow  of  Walpolc's  administration),  that 
an  Act  was  passed  whereby  a  great  number  of  inferior  officers 
were  excluded  from  the  House  of  Commons.^  Further 
reforms  in  this  direction  were  effected  by  various  statutes 
passed  in  the  reign  of  George  III.,  so  that  in  the  first  parlia- 
ment of  George  IV.  there  were  but  89  office-holders,  cxckisive 
of  gentlemen  holding  commissions  in  the  army  or  navy. 
Since  then,  the  number  of  placemen  sitting  in  the  House  of 
Commons  has  been  further  reduced  by  the  abolition  and  con- 
solidation of  offixes.  In  1833,  there  were  only  60  members 
holding  civil  oflices  or  pensions,  exclusive  of  83  having 
naval  or  military  commissions.-  In  1847,  the  total  number  of 
offices  of  profit  which  might  have  been  held  at  one  time,  by 
members  of  the  House  of  Commons,  was  stated  to  have  been 
only  46,  and  in  1867,  only  43  ;  exclusive  of  certain  offices  in 
the  royal  household  occasionally  conferred  upon  members  of 
parliament,  and  which  may  be  held  in  connection  with  a 
seat  in  the  Commons,  after  re-election  upon  acceptance 
thereof."^ 

As,  however,  the  principal  offices  in  the  administration  are 
Ministers  ^^t  "  ucw  offices  "  in  the  contemplation  of  the 
admitted  by  statute  of  Auuc,  and  for  the  most  part  were  in 
House  of  existence  long  before  that  enactment,  the  holders 

Commons,  of  them  are  exempted  from  its  disqualifying  opera- 
tion. But  whenever  the  exigencies  of  state  have  required  the 
creation  of  additional  offices — as,  for  example,  the  new  secre- 
taries of  state  for  India,  and  for  war,  in  our  own  day — it  has 
been  necessary  to  obtain  the  sanction  ot  parliament  to  the 
introduction  of  these  new  officers  within  the  walls  of  the 
House  of  Commons.  And  this  sanction  h;is  been  afforded,  in 
every  instance,  by  a  statute  rendering  the  office-holder  in  ques- 
tion eligible  to  be  elected,  and  to  sit  and  vote  in  the  House  of 

*  May,  Const.  His/,  v.  i,  pp.  309-313;  Gen.  Index,   Com.  Jour.  (1714- 
1774)  vcrhu  AJefnlh'fs,  xxiv.  ;   licirn,  Goi.t.  0/ ling.  p.  244;  Act   15  ( 
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Com.  Pap.   1833,  V.   12,  p.  I  ;  and  see  Mr.  Brougham's  speech,  J'arl, 
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Commons,  but  not  dispensing  with  the  necessity  for  the  re- 
election of  a  member  upon  his  first  appointment  to  any  such 
office.^  By  requiring  every  member  who  should  accept  a  non- 
disqualifying  office  to  return  to  his  constituents  for  a  renewal 
of  their  suffrages,  in  his  altered  position  as  a  minister  of  the 
crown,  security  is  afforded  against  the  undue  influence  of  the 
crown  in  appointments  to  office.  Owing  to  the  acknowledged 
diminution  of  such  influence  in  our  own  day,  the  necessity  for 
this  provision  has  become  less  obvious.  It  undoubtedly  creates 
much  delay  and  confusion  in  ministerial  arrangements,  with- 
out appearing  to  confer  any  equivalent  advantage.  But 
parliament,  has  hitherto  refused  to  countenance  the  frequent 
attempts  that  have  been  made  to  procure  the  removal  of  this 
restriction ;  although  they  have  been  advocated  by  statesmen 
of  the  highest  authority. 

Hallam  points  out,  with  his  usual  sagacity,  the  evil  conse- 
quences which  most  certainly  wou'd  have  attended 

.-,  1       •  r  ^1  1    •  r   ii  Advantages  of 

upon  the  exclusion  of  the  advisers  of  the  crown  having 
from  the  House  of  Commons,  and  the  immense 
advantages  which  ha\e  resulted  from  their  imme- 
diate  connection  with  that  assembly.  The  only  road  to 
ministerial  success  is  the  approbation  of  parliament.  The 
publicity  which  necessarily  attends  all  proceedings  of  govern- 
ment, in  consequence  of  the  presence  of  ministers  in  parliament 
to  ex|  Viin  or  defend  the  conduct  of  public  affairs,  at  home  or 
abroad,  is  of  immense  advantage  to  the  country.  "  The  pulse 
of  Europe  beats  according  to  the  tone  of  our  parliament ;  the 
counsels  of  our  kings  are  there  revealed,  and,  by  that  kind  of 
previous  sanction  which  it  has  been  customary  to  obtain,  become 
as  it  were  the  resolutions  of  a  senate ;  and  we  enjoy  the  in- 
dividual pride  and  dignity  which  belong  to  republicans,  with  the 
steadiness  and  tranquillity  which  the  supremacy  of  a  single 
person  ha^  been  supposed  peculiarly  to  bestow."  -  The  presence 
of  cabinet  ministers  in  parliament  has,  moreover,  contributed 
largely  to  enhance  the  importance  which  is  properly  attached  to 
the  possession  of  a  seat  in  the  legislature.  Members  of  parlia- 
ment excluded  from  office  would  become  rv-jrc  members  of  "  a 
debating  society,  adhering  to  an  executive  ; "  and  this  is  not  a 

*  Stats.  18  &  19  Vict.  c.  10  ;  21  &  22  Vict.  c.  106,  sec.  4. 
'  Hallam,  Const  Hist.  v.  3,  p.  259  ;  and  see  Macaulay,  Hist.  E>tg.  v.  4, 
pp.  339-341  ;  Ilatsell's  Ptti.  v.  2,  p.  66, 
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position  calculated  to  gratify  a  noble  ambition,  or  to  stimulate 
zeal  for  the  public  welfare.  "  A  first-rate  man  would  not  care 
to  take  such  a  place,  and  would  not  do  much  if  he  did 
take  it."i 

These  are  some  of  the  benefits  which  have  flowed  from  the 
formal  introduction  of  the  principal  servants  of  the  crown  into 
the  two  Houses  of  Parliament.  The  public  officers  to  whom 
this  privilege  is  accorded  comprise  not  merely  the  cabinet 
ministers,  but  also  certain  other  functionaries  who,  although 
not  of  the  cabinet,  preside  over  certain  departments  of  the 
state,  or  serve  as  political  secretaries  in  certain  executive 
offices  which  require  to  be  specially  represented  in  parliament. 
Exclusion  of  ^^"^  othcr  subordinate  offices  of  government  are 
permanent  very  propcrly  excluded  from  the  arena  of  political 
o  iciais.  strife.     The  result  of  their  exclusion  is  virtually  to 

render  their  tenure  of  office  that  of  good  behaviour.  And  in 
the  permanent  officers  of  the  crown  the  state  possesses  "  a 
valuable  body  of  servants  who  remain  unchanged  while  cabinet 
after  cabinet  is  formed  and  dissolved ;  who  instruct  every 
successive  minister  in  his  duties,  and  with  whom  it  is  the  most 
sacred  point  of  honour  to  give  true  information,  sincere  advice, 
and  strenuous  assistance  to  their  superior  for  the  time  being. 
To  the  experience,  the  ability,  and  the  fidelity  of  this  class  of 
men  is  to  be  attributed  the  ease  and  safety  with  which  the 
direction  of  affairs  has  been  many  times,  within  our  own 
memory,  transferred  from  Tories  to  Whigs,  and  from  Whigs  to 
Tories.'"' 

In  narrating  the  circumstances  in  which  the  ministers  of  the 
crown  first  obtained  a  legal  right  to  sit  in  parliament,  we  have 
somewhat  anticipated  the  order  of  events,  and  must  now  revert 
to  the  history  of  the  cabinet  during  the  reign  of  William  III. 

It  was  in  the  year  1693  that  the  king  began  to  effect  the 
Reign  of  important   change   in   the   status   of  the  Cabinet 

William  III.  Council  which  inaugurates  a  new  era  in  the  history 
of  the  English  monarchy.  By  the  advice  of  Sunderland,  the 
king  was  induced  to  abandon  his  neutral  position  between  the 
contending  parties  in  the  state,  and  to  entrust  his  administra- 
tion to  the  Whigs,  who  were  at  that  time  the  strongest  party 
in  parliament.     Protracted  negotiations  were  required  before 

'   Ha^chot,  Efig.  Const,  p.  31. 
'^  Macauiay,  v.  4,  \y.  339. 
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this  arrangement  could  be  fully  carried  out,  and  it  was  not 
until  the  following  year  that  the  new  ministry,  His  first  whi^' 
formed  upon  the  basis  of  party,  was  complete.^  minisiry. 
Even  then,  although  the  cabinet  was  mainly  composed  of 
Whigs,  it  was  not  exclusively  so.  The  king  was  cautious,  and 
still  tried  to  share  his  favours  between  the  two  contending 
parties.  Two  more  years  elapsed  belore  the  last  Tory  was 
removed  from  the  council-board,  and  a  purely  Whig  ministry 
existed.^ 

Having  at  length  succeeded  in  obtaining  exclusive  possession 
of  the  king's  counsels,  the  Whigs  devoted  themselves  to  the 
work  of  inst'tuting  and  maintaining  discipline  in  their  ranks, 
by  the  frequent  assembling  together  of  their  friends  and 
supporters  in  the  House  of  Commons.  Some  of  these  meetings 
were  numerous,  others  more  select ;  but  they  formed  the 
origin  of  a  system  of  party  organization  never  before  resorted 
to,  but  which  has  since  been  adopted  and  matured  by  every 
influential  section  in  both  Houses  of  Parliament.'' 

The  first  parliamentary  ministry  of  King  William  was  of 
brief  duration.  At  the  outset  it  was  eminently  successful  in 
conciliating  the  goodwill  of  the  House  of  Commons  :  but  a 
general  election  made  great  changes,  and  it  was  soon  apparent 
that  the  new  House  was  not  w'"ing  to  co-operate  with  the 
existing  administradon.*  Montague,  who  filled  the  important 
offices  of  first  lord  of  the  treasury  and  chancellor  of  the 
exchequer,  became  personally  unpopular,  and  was  violently 
assailed  by  his  opponents  in  parliament.  According  to  our 
present  theory  of  government,  he  should  have  resigned  his 
office,  and  given  place  to  the  chiefs  of  the  opposition.  Out  of 
office,  the  men  who  had  become  so  obnoxious  to  the  House 
might  have  succeeded,  by  good  statesmanship,  in  recovering 
its  favour,  and  ere  long  have  been  summoned  to  resume  their 
places.  "  But  these  lessons,  the  fruits  of  the  experience  of 
five  generations,  had  never  been  taught  to  the  His  subsequent 
politicians  of  the  seventeenth  century.  Notions  admimstra- 
imbibed  before  the  revolution  still  kept  possession 
of  the  public  mind.  Not  even  Somers,  the  toremost  man  of 
his  age  in  civil  wisdom,  thought  it  strange  that  one  i)arty 
should  be  in  possession  of  the  executive  administration  while 


•  Macaulay,  v.  4,  pp.  43S-467,  506. 

*  ^^'  P-  734- 


*  lb.  p.  732. 

*  Sec  lb.  V.  5,  p.  123. 
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the  Other  predominated  in  the  le.<?islature.  Thus,  from  the 
beejinninctof  1699  till  the  genenil  election  of  1705,  the  harmony, 
^vhich  had  l)een  temporarily  established  between  the  servants 
of  the  crown  and  the  representatives  of  the  people,  ceased. 
No  portion  of  our  parliamentary  history  is  less  pleasing  or 
more  instructive.  Deprived  of  the  constitutional  control 
afforded  by  the  presence  of  ministers  of  the  crown,  in  whom 
they  were  willinpf  to  confide,  the  painful  scenes  of  the  earlier 
years  of  this  reii^m  were  re-enacted,  and  again  *'the  House  of 
Commons  become  altogether  ungovernable  ;  abused  its  gigantic 
power  with  unjust  and  insolent  caprice,  browbeat  king  and 
lords,  the  courts  of  common  law  and  the  constituent  bodies, 
violated  rights  gur  '>nt»-""ed  by  the  Great  Charter,  and  at  length 
made  itself  so  odir  nat  the  people  were  glad  to  take  shelter 
under  the  protectiv  ot  he  throne  and  of  the  hereiiitary 
aristocracy,  from  the  yranr;  ">f  the  assembly  which  had  been 
chosen  by  themselves."  ^ 

In  fact,  with  all  his  penetration,  the  king  failed  to  perceive 
that  the  true  remedy  for  these  evils  lay  in  the  formation  of  an 
entirely  new  ministry  possessed  of  the  confidence  of  that 
parliamentary  majority  which  he  had  found  to  be  so  un- 
manageable. He  contented  himself  with  making  some  minor 
changes ;  and,  with  a  view  to  conciliate  the  opposition, 
selected  his  new  appointments  from  the  Tory  ranks.  "  IJut 
the  device  proved  unsuccessful ;  and  it  soon  appeared  that  the 
old  practice  of  filling  the  chief  offices  of  state  with  men  taken 
from  various  parties,  and  hostile  to  one  another,  or  at  least 
unconnected  with  one  another,  was  altogether  unsuited  to  the 
new  state  of  affairs ;  and  that,  since  the  Commons  had  become 
possessed  of  supreme  power,  the  only  way  to  prevent  them 
from  abusing  that  power  with  boundless  folly  and  violence, 
was  to  entrust  the  government  to  a  ministry  which  enjoyed 
their  confidence."  '^ 

In  1702  AVillian  III.  closed  his  eventful  career,  and  was 
succeeded  by  Anne,  during  the  greater  part  of 
whose  reign  conflicts,  of  more  or  less  intensity, 
prevailed  between  the  Whigs  and  the  Jacobites,  both  in  and 
out  of  parliament. 

As  yet  no  better  system  of  government  existed  than  that 
afforded  by  a  ministry  who,  although  they  had  seats  in  i)arlia- 
'  Macaulay,  v.  5,  p.  168,  '  Jb.  pp.  184-187, 
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ment,  were  r.either  nece«5.sarily  united  amongst  themselves,  nor 
in  harmony  with  the  ])redominant  pohtical  parly  in  the  Ic.uis- 
lature.  Thus  far  the  lessons  of  wisdom,  taught  ijy  the 
exi)erience  of  the  preceding  reign,  had  not  been  duly 
appreciated  by  succeeding  statesmen.  As  a  natural  con- 
secjuence,  the  ([ueen's  ministers  \yere  unable,  at  first,  to  con- 
trol the  legislature.  But  after  awhile,  the  splendid  successes 
of  Marlborough  in  the  Netherlands,  in  the  campaigns  of  1705 
and  1706,  gave  strength  to  the  government,  and  restored  their 
supremacy.  Thenceforward,  the  usual  changes  occurred  in 
successive  administrations,  each  party  preponderating  in  turn, 
and  then  having  to  give  place  to  their  rivals.  But  no  events 
took  place  during  this  reign  of  material  importance  in  the 
history  of  ])arliamentary  government,^  with  the  exception  of 
the  formal  repeal  of  the  ill-advised  provisions  in  the  Act  of 
Settlement  in  regard  to  the  privy  council,  and  the  d'  ju  di- 
fication  of  office-holders  elected  to  parliament,  whici  ,  i  J 
they  ever  come  into  operation,  would  have  hinde.  m1  .he 
development  of  cabinet  governments,  and  have  exclr.ded  the 
queen's  ministers,  in  common  with  other  placemen,  f  >m  a 
seat  in  the  House  of  Commons."  Shortly  afterwar-ls,  as  we 
have  seen,''  a  new  Place  Bill  was  enacted,  which  xi)ressly 
sanctioned  their  presence  in  parliament,  thereby  affixing  the 
seal  of  legislative  approval  to  the  new  constitutional  system, 
and  establishing  it  upon  a  firm  and  unimpeachable  basis. 

It  is  in  this  reign,  in  the  year  17  11,  that  we  first  meet  with 
a  positive  declaration,  in  a  debate  in  the  House  of 
Lords,  that  the  sovereign  ought  not  to  be  held    k'n"\vic!iVment 
personally  resi)onsible  for  acts  of  government,  but  of  """'V;  ■,!•'' 
that,  *  according  to  the  fundamental  constitution 
of  this   kingdom,   the   ministers   are   accountable   for   all."* 
Furthermore,  that  there  is  no  prerogative  of  the  crown  that 
may  be  exempted  from  parliamentary  criticism  and  advice.® 

'  [Mr.  Todd  lays  insufficient  stress  in  this  passage  on  the  history  of  the 
reign  of  Anne.  The  gradual  transformation  of  tlie  Godoli^iiin  ministry 
from  a  Tory  to  a  Whig  administration,  ?>.  from  an  administralitm  appointed 
by  the  crown  to  an  administration  reflecting  tlie  views  of  the  House  of 
t'ommons,  is  a  striking  proof  of  the  transition  which  was  being  efkcted 
from  government  by  prerogative  to  parliamentary  government.  See  Edin. 
Rev.  No.  346,  p.  318. — Editor.^ 

"  4  Anne,  c.  8,  sees.  24,  25.  '  See  an(e^  p.  245. 

*  Pari.  J  list.  V.  6,  p.  972  ;  liearn,  Eng.  Goi>t.  p.  135. 

•  Pari.  Hist,  v.  6,  p.  1038. 
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But,  in  the  exercise  of  their  acknowledged  freedom  of 
debate  upon  the  conduct  of  the  administration,  there  was 
some  difficulty  at  first  as  to  the  phraseology  to  be  employed 
in  parliament  to  designate  the  queen's  advisers.  Thus,  on  the 
occasion  above  mentioned,  a  discussion  arose  as  to  the 
propriety  of  using  the  term  "cabinet  council"  in  an  address 
to  the  cjueen.  Through  inadvertence  this  expression  had 
been  embodied  in  a  formal  motion ;  but  it  was  afterwards 
objected  to,  as  being  "  a  word  unknown  in  our  law."  In  the 
course  of  the  del)ate,  Lord  Peterborough  told  the  House  that 
he  had  heard  the  privy  council  defined  as  a  body  '^  who  were 
thought  to  know  everything  and  knew  nothing,"  and  the 
cabinet  as  those  "who  thought  nobody  knew  anything  but 
themselves."  ^ 

More  than  half  a  century  afterwards,  in  the  elaborate 
treatises  of  Blackstone  and  I)e  Lolme  upon  the  British  con- 
stitution, the  existence  of  the  cabinet  was  entirely  ignored, 
and  no  writer  has  hitherto  attempted  to  trace  the  rise  and 
progress  of  this  institution,  and  to  explain,  in  detail,  its 
formation  .-^nd  functions.^ 

'  Pari.  Hist.  V.  6,  p.  974  ;  and  see  Knight,  ilist.  of  Eng,  v.  5,  p.  168. 

'  See  Macaulay,  Hist,  of  A;/;-,  v.  4,  i)p.  535,  437.  It  is  also  very 
remarkable  that,  in  none  of  the  writings  of  the  statesmen,  who  framed  the 
constitution  of  the  Uniterl  States,  is  there  any  indication  that  they  were 
ac(iuainlLtl  with  the  position  then  occupied  by  the  English  cabinet  (llearn, 
Govt,  of  Eng.  p.  196  ;  and  see  Int.  Rev,  March,  1877,  p.  242). 
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CHAPTER  II. 


THE    LATER    HISTORY    OF   THE   CABINET. 

In  entering  upon  this  branch  of  our  subject,  it  will  be  profit- 
able to  inquire  more  i)arlicularly  into  the  origin  and  working 
of  three  cardinal  principles  of  parliamentary  govern- 
ment,   to   which — taken   in    connection    with    the  pHn,'i",k's .,f 
authoritative   introduction   of   ministers   into   the  i';'rii""'^nia'-y 

...  .  ...    government. 

legislature — we  owe  its  present  organization  and 
efficiency.      These  are   (i)    the   rule    (already  partially   con- 
sidered) which  requires   political  unanimity  in    the    cabinet; 

(2)  the  practice  of  simultaneous  changes  of  the  whole  cabinet, 
as  a  result  of  its  dependence  upon  parliamentary  majorities  ; 

(3)  the  office  of  prime  minister,  as  a  uK^ans  of  perfecting  the 
machinery  of  administration,  and  of  ensuring  the  carrying  out 
of  a  policy  that  shall  be  acceptable  alike  to  the  sovereign  and 
to  parliament. 

(i)  The  rule  requiring  political  unanimity  in  the  cabinet  is 
the  result  of  the  changes  traced  in  the  preceding  chapter. 
WilHam  III.,  as  we  have  seen,  was  convinced  of  the  ihepnncipiis 
advantages  resulting  from  a  bond  of  political  agree-  of  unanimiiy  in 
ment  between  the  members  of  his  cabinet,  and 
formed  his  ministry  in  1695  on  this  basis.  A  partial  attempt 
was  made  by  the  House  of  Commons,  in  1698,  to  hold  all  the 
leading  ministers  responsible  for  advising  the  obnoxious  par- 
tition treaties.^  But  the  value  of  the  principle  was  not  suffi- 
ciently appreciated  either  by  the  statesmen  of  that  period  or  by 
the  king  himself  In  the  various  changes  which  ensued  in  the 
composition  of  the  ministry  during  the  remainder  of  this 
reign,  it  was  lost  sight  of,  and  men  of  opposite  parties  were 
included  in  the  same  cabinet.  So  long  as  the  king  was 
regarded  as  paramount  in  the  government,  and  his  views  as 
those  which  should  always  prevail  in  council,  this  discordance 
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.See  anie,  p.  54  ;  Par/.  Deb.  v.  6,  p.  327. 
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of  opinion  was  comparatively  unimportant.  But,  in  proportion 
us  the  dogma  of  the  royal  impersonality  began  to  i)revail, 
and  the  power  of  the  cabinet  to  increase,  the  necessity  for 
political  agreement  amongst  the  ministers  of  the  crown  became 
more  obvious  and  indisputable. 

'Jhe  ministries  appointed  by  Queen  Anne,  however,  ex- 
hibited the  same  want  of  agreement  apparent  in  the  later 
ministries  of  William  III.  Upon  her  accession,  in  1702,  her 
Majesty,  whose  personal  inclinations  were  in  favour  of  Tory 
l^rincipies,  lost  no  time  in  forming  a  new  ministry,  consisting 
for  the  most  j)art  of  Tories,  that  continued  in  office  until  1705, 
wiieii  it  underwent  extensive  changes,  which  gave  the  pre- 
dominance to  the  Whigs. ^  In  1707,  the  cabinet  was  again 
partially  remodelled,  and  rendered  sdll  more  Whiggish,  Mr. 
Secretary  Harley  being  the  only  Tory  of  note  who  was  per- 
mitted to  remain.  But,  in  the  following  year,  Harley  himself 
was  removed,  lor  endeavouring  "to  set  up  for  himself,  and  to 
act  no  longer  under  the  direction  of  the  lord  treasurer."  Soon 
afterwards  the  Earl  of  Pembroke  retired,  and  the  veteran  Whig, 
Lord  Somers,  was  recalled  to  office,  so  that  at  length  the 
ministry  consisted  entirely  of  Whigs. '-^  But  about  this  time, 
through  the  influence  of  Dr.  Sacheverell,  Tory  princi[)les 
began  to  get  the  ascendency  throughout  England,  whereupon 
the  cjueen  took  occasion,  in  17 10,  to  dismiss  her  ministry  and 
entrust  the  formation  of  another  to  Harley,  the  acknowledged 
leader  of  the  Tory  party.  Harley,  at  first,  attempted  a  coali- 
tion with  the  Whigs,  but,  not  succeeding,  he  obtained  the 
queen's  consent  to  a  dissolution  of  parliament,  there  being 
evident  tokens  that  the  existing  Whig  House  of  Commons 
would  probably  be  replaced  by  one  of  opposite  politics.  This 
anticipation  proved  correct,  and  Harley  had  therefore  no 
difficulty  in  forming  a  cabinet  composed  exclusively  of  Tories.^ 
But  even  then  political  union  was  not  obtained.  Harley 
Discord  in  ^^^  ^  dissentcr,  strongly  inclined  to  toleration, 
(jueen  Anne's  and  suspccted  of  Hauoverian  proclivities.  His 
ca  met!,.  principal  colleague,  Bolingbroke,  on  the  contrary, 

favoured  the  Jacobites,  and  was  no  friend  either  to  Whiggery 
or  dissent.  This  occasioned  frequent  disagreements,  and 
even  personal  altercations  in  the  council  chamber,  and  in  the 

'  Star  hope,  Queen  Anne,  pp.  176,  204. 
"  Jb.  pp.  325,  335,  300,  372,  403.  »  10.  c.  xii. 
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royal  presence.  Moreover,  the  other  members  of  the  cabinet 
were  divided  in  their  political  sentiments,  some  being  attached 
to  the  Protestant  succession,  and  others  partial  to  the  Pro- 
tender.^ 

This  want  of  concord  amongst  ministers  upon  questions  of 
vital  import  was  more  and  more  ap|)arent  as  the  end  of  the 
queen's  life  drew  nigh.  Each  party  calculated  eagerly  upon 
the  chances  of  that  event,  hoping  to  secure  for  themselves  the 
supremacy.  When  the  (jueen  lay  upon  her  death-bed  Boling- 
broke's  intluence  was  up[)ermost,  and  he  managed  to  get  the 
queen's  authority  to  form  a  new  administration.  His  plans 
were  suddenly  frustrated  by  an  event  which  is  quite  unique  in 
our  parliamentary  hi^5tory,  and  which  is  worthy  of  notice,  not 
merely  as  illustrating  the  evil  effects  of  divided  counsels,  but 
also  as  exemplifying  a  state  of  things  that  could  only  have 
arisen  in  the  infancy  of  parliamentary  institutions. 

Bolingbroke  was  steadily  engaged  in  the  work  of  construct- 
ing his  ministry,  and  had  already  filled  up  most  of  Hoiinubroke 
the  principal  offices  with  men  of  the  Jacobite  ""'"•'"■y- 
party.  He  had  ulterior  designs  in  view  of  favou.  ig  the  claims 
of  the  Pretender  to  succeed  to  the  throne  upon  the  demise 
of  the  queen.  Knowing  her  precarious  state,  he  caused  a 
council  to  be  summoned  for  June  30,  17 14.  When  that  day 
arrived  the  council  assembled  at  Kensington,  the  high  officers 
of  state,  already  appoiiiied  thereon,  alone  being  present. 
Lord  Mahon  gives  the  following  graphic  account  of  the  meet- 
ing :  "The  news  of  the  queen's  desperate  condition  had  just 
been  received.  The  Jacobites  sat  dispirited,  but  not  hopeless, 
nor  without  resources.  Suddenly  the  doors  were  thrown  open, 
and  Argyle  and  Somerset  (who  were  members  of  the  privy 
council,  though  not  of  the  cabinet)  were  announced.  Tiiey 
said  that,  understanding  the  danger  of  the  queen,  they  had 
hastened,  though  not  specially  summoned,  to  offer  their  assist- 
ance. In  the  pause  of  surprise  which  ensued,  Shrewsbury  rose 
and  thanked  them  for  their  offer."  (This  nobleman,  it  appears, 
was  in  reality  i  Whig,  but  he  had  succeeded  in  deceiving 
Ijolingbroke,  who  had  fully  relied  upon  his  fidelity,  and  had 
bestowed  upon  him  the  offices  of  lord  chamberlain  and  lord 
lieutenant  of  Ireland,  while  he  was  actually  concerting  in 
secret  measures  with  the  two  Whig  peers,  the  Dukes  of  Argyle 
'  Mahon,  ///jA  of  Eng.  v.  i,  pp.  44,  45. 
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and  Somerset,  whose  unexpected  appearance  at  the  council 
filled  the  cabinet  conspirators  with  dismay.)  "They,  imme- 
diately taking  their  seats,  proposed  an  examination  of  the 
physicians  ;  and  on  their  re[)ort  suggested  that  the  post  of  lord 
treasurer  (which  Bolingbroke  had  intended  to  put  into  com- 
mission) should  be  filled  without  delay,  and  that  the  Uukc  of 
Shrewsbury  should  be  recommended  to  her  Majesty."  "  The 
Jacobite  ministers,  thus  taken  comi)lctely  by  surpnse,  did  not 
venture  to  offer  any  opposition  to  the  recommendation,  and 
accordingly  a  deputation,  comjtrising  Shrewsbury  himself, 
waited  upon  her  Majesty  the  same  morning,  to  lay  before  her 
what  seemed  to  be  the  unanimous  oi>inion  of  the  council. 
The  queen,  who  by  this  time  had  been  roused  to  some  degree 
of  consciousness,  faintly  acquiesced,  delivered  the  treasurer's 
staff  to  Shrewesbury,  and  bauc  him  use  it  for  the  good  of  her 
people.  The  duke  would  have  returned  his  staff  as  chamber- 
lain, but  she  desired  him  to  keep  them  both  ;  and  thus  by  a 
remarkable,  and  I  believe  unparalleled  combination,  he  was 
invested  for  some  days  with  three  of  the  highest  offices  of 
court  and  state,  being  at  once  lord  treasurer,  lord  chamberlain, 
and  lord-lieutenant  of  Ireland."  "  Another  pro])Osal  of  the 
Dukes  of  Somerset  and  Argyle,  which  had  passed  at  the 
morning  meeting,  was  to  send  immediately  a  special  summons 
to  all  privy  councillors  in  or  near  London.  Many  of  the 
Whigs  u{  cordingly  attended  the  same  afternoon,  and  'mongst 
liiem  the  illustrious  Somers.  .  .  .  His  great  name  was  in  itself 
a  tower  of  strength  to  his  party;  and  the  council,  with  this 
r.ew  infusion  of  healthy  blood  in  its  veins,  forthwith  took 
vigorous  measures  to  secure  the  legal  order  of  succession." ' 
Thus  ends  the  narrative  of  this  starding  and  successful  coup 

Circumstances  favoured  the  daring  statesman  by  whom  it 
was  accomplished.  The  next  day  the  (jueen  sank  back  into 
a  lethargy,  and  died  on  the  following  morning.  Nothing  but 
a  consideration  of  the  eminence  of  the  peril  encomj)assing  the 
state,  and  of  the  necessity  for  prompt  and  decided  action, 
could  have  warranted  such  a  high-handed  proceeding ;  for 
then,  as  now,  the  meetings  of  council  were  open  to  those 
councillors  only  who  had  been  specially  sumnv^ned  in  the 
name  of  the  sovereign  to  attend.  With  a  monarch  in  posses- 
'  Mahon's  J/isL  of  Ettj^.  v.  i,  pp.  13J,  144. 
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SlOn  of  his  nmn«r  r       ,  .  " 

S'^  f  to  the  risk  of  nsHnt  ,,,1"'"™°,"'''  ''«  '^O'-'d  subiect  W^^ 
Pnme  minister  to  the"o;"^''r'^^''  "P°"  ^"  appell  of    ^e" 

'he  accession  of  ti.ehou  e  «  'h'  ""'  "l^""  ^«r?„.h, 

when  Robert  VValpole  >va   chLf       """'  '*"*'«  ""'V  '""""'■ 

a°nd  "S  tr-  "'— ^  <t!r;l-   .,?.T?V  '■■■'  -- 
"  sKui  m  the  art  of  ^ov^m.^     ^  "^^  uetai  s  of  offir^. 

engrossing  the  supreml  fC'Z^T^fl  ■^^"'P°'<-'  «"ccee<led  ?„' 

hut  ere  long  the  Tory  >«.!«.  "'^f"*^''  °"  =■  VVhigbrsis  • 
of  the  ministerial  otfices  Iri  ?  *^h""^'^''  ''^  f^'^^ivinK  a  share 
founded  upon  "the  bra.d  bot  "  ■ '  n"":  ^'''"""i^'ration  C 
upon  the  retirement  of  Lord  m      °"'  ''•"■''«■'•'     In  176, 

••y  'he  king,  but  he  refused  u  ('  "  ^^'^"  '"'"  ^^^  «nt  f^; 
was  almost  a  complete  chanL^f  '"  •''  '"'""'"•y  ""less  there 
decar,ng  .-that, ./  his  mS  tZl^-')"  """-'erial office^ 

.-'■'"he  'z  ui  ';-:!:•  k?  -  h 'u^'n." '?;:  :t,-  ^d 

b..t  as  a  party."  Tl,"  kin°"  ^^.TJo?'"^  '"'^  S"*'"'^'"'  "' 
served  him  faithfully,  and  tZ  h  '°  «""-' "P 'hose  who  had 
end,  Mr.  Grenville  being  en  r,  ,  f  ".'•■«o"«,on  came  to  an 
mmistry.  the  compos'  fon  o(Z  ,  ""''  "'«  '"""ation  of  a 
between  hhnselfanll  the  km,?.'  "''"="  "">'  ^'"-abiy  arranged 

Of  the  ctw°n^:t'•t^S^t^■^  ™""«-  "-  -.nisters 
mterferenceofthekingwih  .L  '"•'  ''"'"inued  ,    ,  /, 

nients  for  the  construf.i"'  U  ^'""''°'"-''^  •''^^"(■'e-   ''-™    ■""" 
a  senes  of  weak  an'  Sl^nT'i'f'"-''''  ""'"""y  resulted  in 
«  was  no  tmcommon  thf,^  i  '  is'',"""'^'^^'''""«'     Moreover 
office  opposing  one  ano.he';  tn  ^\^;,^°r  ^''"''•^«"-  '" 
;  M.^l."n.//>v.„.,w  /,  ''""  '"'■■''^"^«  'hat 
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ought  to  have  been  supported  by  a  united  cabinet.^  This 
defective  system  continued  in  oj)»;ration  during  the  first 
twenty  years  of  the  reign  of  George  III.,  and  until  the  rise  of 
the  second  VViUiam  Pitt.'  For  the  long  continuance  of 
practices,  so  entirely  opposed  to  the  principles  of  constitutional 
government,  the  king  himself  must  be  regarded  as  mainly 
accountable.  In  his  love  of  power,  and  anxiety  to  carry  out 
his  peculiar  ideas  of  government,  he  had  formed  a  party  of  his 
own  which  was  known  as  *'  the  king's  friends,"  with  whose  aid 
he  endeavoured  to  influence  the  course  of  legislation,  irre- 
spective of  his  responsible  advisers,  if  the  measures  they  pro- 
posed were  at  all  at  variance  with  his  private  convictions. 
Many  of*  the  king's  friends,"  who  held  offices  in  the  state  or 
household,  looked  to  the  king  and  not  to  his  ministers  for 
instructions ;  and,  accordingly,  not  unfrequently  opposed  the 
ministerial  measures  in  their  progress  through  parliament. 
But  after  Mr.  Pitt  became  premier,  in  1783,  this  objectionable 
practice  was  disc  ontinued.  In  general,  the  king  placed  entire 
confidence  in  Mr.  Pitt,"*  and  yielded  to  his  advice  in  state 
affairs,  save  only  in  regard  to  certain  questions,  which  he 
would  not  permit  to  be  entertained.  Pitt's  supremacy  in  the 
councils  of  his  sovereign,  as  well  as  in  parliament,  was  un- 
disputed by  his  colleagues,  and  continued  unimpaired  until 
his  death.  After  that  event,  and  during  the  existence  of  the 
Grenville  ministry,  the  king  for  a  short  time,  in  1807,  renewed 
his  interference  with  the  policy  of  his  constitutional  advisers, 
threatening  them  with  the  opposition  of  his  "  friends "  in 
parliament,  if  they  continued  to  sui)port  Roman  Catholic 
claims.  But  on  the  dismissal  of  this  ministry  a  Tory  Cabinet 
was  again  formed,  under  the  Duke  of  Portland,  and  afterwards 
Mr.  Perceval,  to  which  the  king  gave  an  unqualified  support. 

In  1 81 2,  during  the  regency,  an  attempt  was  made  to  form 
a  ministry,  consisting  of  men  of  opposite  political  principles, 

•  Ilcarn,  Gtf7>/.  <//'.//^.  pp.  198,  199  ;  Cox,  /nsf.  253  ;  Knight's  //isL  of 
Eng.  V.  6,  pp.  140,  200. 

■  lb.  pi>.  303,  434,  439 :  Mahon.  lUst.  of  F.ug.  v.  7,  p.  213  ;  Adolphus, 
George  III.  V.  3,  p.  349  ;  Donne,  Corresp,  George  III.  v.  I,  p.  212  ;  licarn, 
Goj't.  of  ling.  p.  195. 

•  Karly  in  1792,  however,  the  king  made  overtures  to  Lord  Lansdovvne, 
to  learn  his  views  as  to  the  expeiliency  of  a  change  of  ministry  ;  but  the 
negotiations  cana*  to  nothing  (Kit/inaurice,  Life  of  Ld.  Shellmrtte,  v.  j, 
j>.  500). 
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who  were  invited  to  accept  oflfice,  not  avowedly  as  a  coalition 
government,  but  with  an  offer  to  the  Whig  leaders  „  . .    , 
that  their  friends  should  be  allowed  a  majority  of  unVnilnity  an 
one  in  the  cabinet.     This  offer,  though  declared  e-'t;''^!'-'''«'i 
at  the  time  to  be  not   "a  very  unusual   thing, 
was  declined  on  the  plea  that  to  construct  a  cabinet  on  "  a 
system  of  counter-action  was  inconsistent  with  the  prosecution 
of  any  uniform  and  beneficial  course  of  policy."  ^ 

From  henceforth  this  was  an  admitted  political  maxim,  and 
all  cabinets  are  now  constructed  upon  some  basis  of  political 
union,  agreed  upon  by  the  members  composing  tiie  same  when 
they  accept  office  together.  It  is  also  distinctly  understood 
that,  so  long  as  the  different  members  of  a  cabinet  continue  in 
the  ministry,  they  are  jointly  and  severally  responsible  for 
each  other's  acts,  and  tiiat  any  attempt  to  separate  between  a 
particular  minister  and  the  rest  of  his  colleagues  in  such 
matters  would  be  unconstitutional  and  unfair.^  The  existing 
usage  in  this  respect  will  receive  a  fuller  explanation  when  we 
come  to  consi'ler  the  duties  of  the  administration  in  connection 
with  parliament. 

(2)  The  practice  of  simultaneous  changes  of  the  whole 
cabinet,  as  a  result  of  its  dependence  upon  the  approbation  of 
the   House  of  Commons  was  unknown  upon  the 

rst  establishment  of  parliamentary  government.  ,i,;int;Ls 
During  the  reign  of  William  III.  changes  in  the  •^"Y'"^'''y 
ministry  were  usually  gradual,  and  were  occasioned 
partly  by  the  personal  feelings  of  the  king,  and  partly  by  con- 
siderations of  the  relative  strength  of  j)arties  in   i)arliament. 
From  the  revolution  until  the  reign  of  George  I.,  there  is  no 
instance  of  the  simultaneous  dismissal  of  a  whole  ministry, 
and  their  replacement  by  another."     The  first  example  of  this 
kind  occurs  in  the  time  of  CJeorge  I.,  who  immediately  upon 
his  accession  to  the  throne  effected  a  total  change  in  all  the 
principal  offices  of  state.     Hut  this  alteration  U  ok  place  on 
account  of  personal  objections  entertained  by  the  king  to  the 

'  Stapleton's  Canning  and  his  Ti/ncs,  p.  201  ;  Pari.  Deo.  v,  23,  pp. 
428,  550. 

'  Lord  Pahncrston,  Ifans.  D.  v.  ^73,  p.  1920;  //>.  v.  176,  p.  1272  ;  aivl 
sec  (ircy,  I\irl.  Govt,  now  ?d.  pp,  51  5.S  ;  Q,iar,  Kw,  v,  I2J,  p.  544  ; 
Ashhy,  Li/eof  U.  Pahuenony  v.  2,  p.  329. 

'  Cox,  InsI,  pp.  247,  251. 
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ministers  of  Queen  Anne,  not  because  of  prevailing  '►pinions 
in  parliament. 

The  first  iusta'ice  on  record  of  the  resignation  ^  f  a  prime 
:  J  k.  minister  in  deference  to  an  adverse  vote  r  f  the 

Waipoie.  House    of    Commons    is     that    of    Sir     Robert 

"Walpole.^  The  career  of  this  statesman  is  remarkable,  as  he 
affords  in  his  own  person  the  first  example  of  elevation  to  the 
rank  of  first  minister  of  the  crown,  and  of  subsequent  depriva- 
tion of  office,  without  reference  to  the  personal  wishes  of  the 
sovereii^'n,  but  through  the  influence  of  the  dominant  party  in 
the  House  of  Commons. 

The  advent  of  Lord  Rockingham's  ministry  to  jiower,  in 
1782,  is  noticeable  as  being  the  first  instance  of  the  simul- 
taneous change  of  the  whole  administration,  in  deference 
altogether  to  the  opinions  of  the  House  of  Commons.  The 
Lord  North's  ministry  of  Lord  North,  after  an  existence  of  twelve 
ministry.  years,  began  to  be  regarded  with  disfavour  in  that 

House.  A  direct  vote  of  want  of  confidence  had  indeed  been 
negatived,  but  only  by  a  majority  of  nine.  A  similar  motion 
was  about  to  be  offered,  when  it  was  evident  that  the  defeat  of 
the  ministry  could  not  be  averted.  Accordingly,  on  March  :::o, 
1782,  the  very  day  when  the  new  motion,  to  declare  ^hat  *Jie 
House  had  lost  confidence  in  his  Majesty's  advisers,  was  to  be 
brouglu  forward,  Lord  North  was  commissioned  to  inform  the 
House  that  his  administration  was  at  an  end.  Seven  i>ays 
afterwards  the  king  wrote  to  Lord  North,  "  At  length  the  fatal 
day  is  come,  which  the  misfortunes  of  the  times,  aud  the 
sudden  change  of  sentiments  in  the  House  of  Commons,  have 
driven  me  to,  of  chang"  .'^  my  mirr  .c. ;?,  and  a  more  general 
removal  of  other  persons,  than  \  !•  Ueve  was  ever  known 
before."  ICxcepting  that  Lord  Thurlow  still  remained  as  "the 
king's  chancellor,"  the  change  of  administration  was  total,  a 
thing  previously  unprecedented.'' 

Thenceforward,  the  existence  of  a  ministry  has  always 
depended  upon  its  ability  to  retain  the  goodwill  or 
confidence  of  parliament ;  and,  when  a  change  of 
have  Kone  out    niiuistry  has  occurred,  it  has  invariably  been  simul- 

toguthcr.  ^  •'  IT.-  •      1  ■■  1        1        •     • 

tancous  and  complete.     It  any  individual  ministers 
have   remained   in   office,  upon   the  formal   retirement  of  a 

'  Cox,  /w  .'.  p.  249. 

•  Knight's  J/isi.  of  Eng.  v.  6,  p.  435  ;  Cox,  Imt.  Eng.  Govt.  p.  251. 
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ca'ifnct,  they  have  been  obliged  to  m-^ke  a  (resh  agreement 
with  the  incoming  prer.iier,  ere  they  could  form  part  ot  the 
new  administration  The  precise  circur  istances  in  which 
resignations  of  oftice  become  cons  tutionally  necessary,  will 
be  hereafter  considered. 

(3)  Our  remarks  en  the  origin  and  development  of  the  office 
of  prime  minister  will  be  suitably  prefaced  by  a  internal 
brief  description  of  the  interior  condition  of  the  comiitinnofthe 

,  .  '       .,  ,  .  ....  cabint-'t  before 

cabmet  council  at  the  precise  stage  in  Us  history  the  rci^;n  of 
at  which  we  have  now  arrived.  (leorgo  111. 

At  the  period  of  the  accession  of  the  House  of  Hanover, 
parliamentary  government  may  be  considered  as  fully  estab- 
lished.^ Nevertheless,  the  new  system  was  still  in  its  infancy, 
and  exhibited  all  the  marks  of  immaturity.  The  cabinet  itself 
was  frequently  the  scene  of  internal  dissensions,  which  naturally 
tended  to  weaken  its  influence;  and,  until  this  ;;.;rave  defect 
could  be  overcome,  it  was  impossible  that  its  legitimate 
authority  could  be  properly  exercised. 

From  the  first  introduction  of  an  interior  or  "cabinet" 
council,  in  the  reign  of  Charles  II.,  until  the  time  of  Queen 
Anne,  all  deliberations  therein  upon  affairs  of  state  ,,  ...      .     . 

'  '  •         .1    1''  liberation  in 

were  conducted  in  the  presence  of  the  sovereign.-^  presence  of  the 
No  doubt,  during  the  frequent  absences  from  the  '^'^^'^'''-'H"- 
kingdom  of  William  III.,  the  ministers  of  the  crown  were  per- 
mitted to  meet  and  confer  together  on  political  cjuestions,  in 
an  informal  way.  But  the  right  t^f  the  king  to  be  present  at 
all  such  consultations  was  never  disputed.  It  was  Queen 
Anne's  regular  practice  to  preside  at  weekly  cabinet  councils, 
at  which  all  j)ublic  business,  foreign  and  domestic,  was  debated 
and  determineil  upon.^  It  was  only  u[)on  tlui  accession  of 
George  I.,  who  was  incapable  of  speaking  our  languag'\  that  it 
became  customary  for  ministers  to  hold  cabinet  meeungs  by 
tliemselves,  and  to  communicate  the  result  of  their  discussions 
to  the  king  by  means  of  a  leading  member  of  the  cabinet,  or 
some  particular  minister,  wliose  department  might  be  affected 
by  tile  matter  in  hand.*  liy  tlie  end  of  (leorge  Il.'s  reign  it 
had  become  "unusual''  for  the  sovereign  to  be  i)rcsent  at  con- 
sultations of  the  cabinet,     liut  we  find  an   instance  of   the 


*  Hallam,  Cons/.  Hist.  v.  3,  p.  3(^3. 

*  Cainphtll,  Chan.  v.  4,  j).  287. 

*  iiallam,  V.  3.  \\  388. 


*  bcc  anti,  pp.  225-227. 
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practice  soon  after  the  accession  of  George  III.*     Since  that 

period,  however,  the  absence  of  the  sovereijjjn   from  cabinet 

Councils  has  become  an  established  usnge  of  the  constitution.^ 

Meanwhile,  ministers  had  gradually  acquired  the  habit  of 

meeting  together,  at  stated  intervals,  usually  at  fhe 
femfceV"  house  of  the  principal  minister,  to  hold  private 
between  confercnces  upon  state  affairs.     Thus,  in   Queen 

Annes  reign.  Dean  Swift  mentions  that  Mr.  Harley, 
then  the  head  of  the  administration,  used  to  invite  four  or  five 
of  the  leading  ministers  to  dine  with  him  every  Saturday,  and, 
"after  dinner,  they  used  to  discourse  and  settle  matters  of 
great  importance."  These  meetings  were  not,  however,  always 
strictly  confined  to  members  of  the  administration,  for  the  dean 
himself  was  frccpiently  invited  to  join  them.'  In  the  reign  of 
George  II.  it  would  appear  from  Lord  Hervey  that  the  cabinet 
meetings  were  held  irregularly,  and  at  no  fixed  times.  VValpole, 
when  first  minister  (1721-42),  met  the  whole  cabinet  as  seldom 
as  possible,  but  often  invited  two  or  tiiree  of  his  colleagues  to 
dinner,  to  talk  over  matters  of  business,  and  assist  him  in 
shaping  iiis  intended  policy,  the  which  for  the  most  part  he 
kept  in  his  own  hands.*  And  afterwards,  during  the  (Irenville 
administration  (1763-65),  weekly  "cabinet  dinners"  were 
again  resorted  to,  as  affording  a  convenient  opportunity  for 
mutual  concert  amongst  ministers.  These  convivial  assemblies 
were  ordinari!v  atlended  only  by  me  lord  chancellor,  the 
president  of  the  council,  the  first  lord  of  the  treasury,  and  the 
two  secretaries  of  state.  Ikit  when  important  matters  were  to 
be  discussed,  requiring  the  advice  of  other  ministers,  having 
special  acquaintance  willi  the  particular  subject,  or  ability  to 
give  counsel  thereupon,  such  were  invited  to  be  present.' 

As  regards  the  individuals  who,  at  this  time,  were  usually 
Minisurswiih  in^^^luded  in  the  cabinet,  and  their  relative  weight 
seats  in  the  and  imijort-^nce  therein,  we  have  no  very  precise 
ca  met.  iniomiation,   although  incidental   notices  in  con- 

tempor3:y   writers   furnish  some   curious  particulars.     Thus, 

'  Waldci^rave '^  iVcfVoirs^  p.  66;  Harris,  Li/e  of  Ilardivicke^  v.  3, 
p.  231. 

•  Campbell,  Chat,  v  3,  p.  191  n.  ;  Ilearn,  Govt,  of  Eng.  p.  190  ; 
Gladstone,  in  Chnreh  Qa^tr,  A'tv.  v.  3,  p.  479, 

■  ('ampl)ell,  Chan.  v.  4,  p.  450  ti. 

«  Jb.  p|).  607,  6c)8  ;  L(»rtl  Ikrvey's  Memoirs,  by  Croker,  v.  2,  p.  551. 

»  Ma.';  cy,  AV/^n  '/  0(0.  III.  v.  I,  pp.  277,  328. 
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William   III.    is   said   to    have    appointed  the    Marquis   of 
Normanby,  as  a  mark  of  favour  and  distinction,  to  a  seat  in  the 
"cabinet  council,"  and  yet  to  have  "never  consulted"  him; 
and  Sir  John  Trenchard,  who  was  secretary  of  state  from  1692 
to  1695,  "though  he  bore  the  title  and  drew  the  salary,"  "was 
not  trusted  with  any  of  the  graver  secrets  of  state,"  and  was 
"little  more  than  a  superintendent  of  police."^     Marlborough 
was  a  member  of  the  first  cabinet  of  George  I.,  holding  at  the 
same  time  the  office  of  commander-in-chief,  and  yet  he  was 
"  scarcely  ever  invited  to  the  cabinet,  of  which  he  nominally 
formed  a  part,  and  was  confined  to  the  most  ordinary  routine 
of  his  official   functions,"   being  unable  to  "  obtain   even  a 
lieutenancy  for  a  friend."*     In  the   reign  of  George  II.  we 
learn  that  the  great  officers  of  the  household — e'.,(,n  the  lord 
steward,  the.  lord  chamberlain,  the  master  of  the  horse,  and 
the   groom   of    the   stole,   touether  with   the   archbishop    of 
Canterbury,  and  the  lord  lieutenant  of  Ireland — were  always 
included  in  what  was  called  the  cabinet,  but  that  there  was 
an  "  interior  council,"  consisting  of  Walpole,  who  interior 
was  virtually  prime  minister,  the  chancellor,  and  council. 
the  two  secretaries  of  state,  who  in  the  first  instance  ccmsultcd 
together  on  the  more  confidential  points."     The  testimony  of 
Hervey  on  this  point  may  be  relieil  upon,  as  he  himself  held 
the  office  of  privy  seal,  with  a  seat  in  the  cabinet.     The  facts 
stated  are  further  corroborated  by  the  j)apers  of  Lord  Chan- 
cellor Hardwicke,  who  occupied  a  very  conspicuous  position  as 
a  minister  in  this  reign.      These  papers  prove,  moreover,  that 
the  then  archbishop  of  Canterbury  took  a  very  active  part  in 
politics,  as  a  member  of  the  cabinet.*     It  does  not  ap|)ear  that 
the  chancellor  of  the  exche(|uer,  an  officer  who  is  now  of  the 
first  importance  in  every  administration,  was  usually  a  member 
of  the  cabinet  at  this  time.     When  Mr.  Dowdeswell  accepted 
this  office,  in  1765,  we  find  a  doubt  expressed  in  contemporary 
correspondence  whether  he  woukl  have  a  scat  in  the  cabinet 
council.' 

•  Macaulay,  v.  4,  pp.  373,  506  ;  Haydn,  Book  0/  Dimities,  p.  172. 
^  Mahon,  Hist  0/  ling.  v.  i,  p.  153, 

•  Lord  Ilervey's  Memoirs  of  (Jeorge  II,  edited  by  Croker,  v.  2,  p.  551  »• 

♦  Harris,  ;/,»/<?  of  Hardtvicke^  v.   i,  p.  383;  v.   2,  pp.  111,415;  v.  3, 

P-453- 

*  Memoir  of  Dowdeswell,  in  Cavendish  Debates^  v.  i,  p.  570, 
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So  lately  as  in  1782,  under  the  Shelburne  administration, 
Gradations  in  there  appear  to  have  been  different  gradations  of 
the  cabinet.  power  within  the  cabinet.  They  were  ^thus 
quaintly  described  by  Lord  Shelburne  himself,  in  conversation 
with  Jeremy  Bentham.  First,  the  cabinet  simply,  including 
those  who  were  admitted  to  that  honourable  board,  but  with- 
out possessing  substantial  aut!  ority.  Next,  the  cabinet  with 
f/ie  circulation,  that  is,  with  the  privilege  of  a  key  to  the  cabinet 
boxes,  wherein  the  foreign  des^jatche^  and  other  papers  are 
sent  round  for  the  [>erusal  of  ministers  ;  and,  highest  of  all,  the 
cabinet  with  the  circulation  and  the  Post  Office,  in  other  words, 
the  power  of  ordering  the  letters  of  individuals  to  be  opened 
at  the  Post  Office,  a  right  which  technically  belongs  only  to  a 
fjCv^retary  of  state,  and  would  naturally  be  limited  to  the 
personages  of  the  greatest  weight  and  influence  in  the  adminis- 
tration.* And  of  the  younger  Pitt  it  was  said  that  at  the 
cabinets  during  his  two  ministries  he  used  briefly  to  discuss 
with  Dundas  whatever  business  they  had  not  previously 
settled  together,  then  inform  his  colleagues  of  his  decision  and 
tell  them  they  might  go.^ 

From  all  these  particulars  it  is  evident  that  the  cabinet  was, 
during  this  period,  in  a  transition  state,  and  was  very  far  from 
exhibiting  the  homogeneity  it  now  presents.  In  fiict,  for  the 
first  century  after  the  revolution,  very  little  of  the  order  and 
subordination  which  has  been  since  established  throughout 
the  administration,  from  the  highest  to  the  lowest  ofhces,  was 
ciovcrnmcnt by  ii^  exi'tcfice.  Government  was  principally  carried 
departments  on  b'  means  of  the  sej)arate  departments  of  state, 
each  independert  of  the  other,  and  subject  only  to  the  general 
superintendence  of  the  crown.'  No  [provision  was  made  for 
regular  concert  between  the  ministers ;  nor  was  it  even  neces- 
sary that  the  head  of  a  department  should  inform  his 
colleagues,  cither  individually  or  collectively,  of  the  measures 
he  proposed  to  take.  The  consequence  was  that  differences  of 
opinion  between  members  of  the  administration,  which  should 
have  been  accommodated  in  the  closet,  were  often  disclosed 
for  the  first  time  in  the  presence  of  parliament.  Periodical 
cabinet  councils,  for  the  purpose  of  deliberatmg  upon  aftairs 
of  state,  were  unknown. 

'   IJcnlham's  Works,  v.  9,  p.  2lS  u. 

'  I'it/muurioe,  I.tfeof  Ld.  Slwllmrue,  v.  3,  p.  41 1. 

*  Macaulay,  Hist,  oj  Eng,  v.  j,  p.  14  ;  {)uar.  Rev.  v.  138,  p.  418, 
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138,  p.  4»8- 


The  defective  condition  of  the  cabinet  during  this  period 
is  chiefly  attributable  to  the  fact  that,  as  a  general  Lack  of  a 
rule,  it  did  not  recognize  the  supremacy  of  any  supreme  head, 
common  chief.  No  doubt  it  has  always  ha|)|)ened  that  n>en 
of  strong  character,  and  gifted  with  the  capacity  for  rule,  have 
taken  the  lead  amongst  their  fellows.  Thus,  as  we  shall  have 
occasion  presently  to  notice.  Sir  Robert  VValpole,  who  was 
chief  minister  under  the  first  two  Georges,  was  able  during  the 
greater  part  of  his  long  administration  to  keep  his  colleagues 
completely  in  check.  His  extraordinary  ability,  and  unrivalled 
])arliamentary  influence,  naturally  gave  him  a  controlling  power 
in  the  cabinet.  But  his  was  an  exceptional  case,  it  was  nut 
until  the  accession  to  office  of  the  younger  Pitt,  in  1783,  that 
the  paramount  authority  of  a  prime  minister  over  his  associates 
in  the  government  was  unreservedly  confessed  ;  and  that  as  a 
natural  consequence  government  by  de[)artments  came  to 
an  end.^ 

Great  as  have  been  the  changes,  since  the  revolution,  in  the 
authority  of  the   cabinet  council  as  a  body,  the  ,..,^^,y  ,^„^■^^^^ 
altered    position   of  the   first   minister  has   been  <>t  a  prime 
peculiarly  remarkable.     From  a  very  early  period  '""""'"-''■• 
of  English  history  we  find  mention  made  of  a  functionary  of 
this  description.     But  there  is  an  obvious  distinction  between 
the  prime  mini,  ♦^er  of  a  monarch  under  prerogative  government 
and  the  premier  of  a  modern  cabinet.     The  one  was  simply 
known  as  the  king's  favourite,  whose  rise  and  fall  depended 
solely  upon  his  retaining  the  goodwill  of  his  royal   master, 
while  the  other  is  the  acknowledged  head  of  a  responsible 
administration,  whose  tenure  of  office  mainly  depends  upon  his 
ability  to  obtain  parliamentary  sui)port.     Bearing  in  mind  this 
distinction,  we  have  a  clue  to  the  variation  which  has  taken 
place  in  public  opinion  with  regard  to  this  office. 

Clarendon  asserts  that  nothing  was  so  hateful  to  English- 
men, in  his  day,  as  a  prime  minister.  They  would  rather,  he 
said,  be  subject  to  a  usurper,  like  Oliver  Cromwell,  who  was 
first  magistrate  in  fact  as  well  as  in  name,  than  to  a  legitimate 
ki'.ig  who  referred  them  to  a  grand  vizier."^  During  the  reign 
of  William  III.  there  was  usually  a  "chief  adviser  of  the 
crown,"  on  matters  relating  to  the  internal  administration,  a,nd 

•  Sec  />(>s/,  |i.  277. 

"  Sec  Macuulay,  //«/.  oj  Ehj^,  v.  3,  p.  13. 
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to  the  management  of  the  two  Houses  of  Parliament ;  but 
this  functionary  was  not  necessarily  the  first  niinister-T^/y////*? 
officii.  The  king  himself  was  the  actual  head  of  his  own 
ministries,  and  the  sole  bond  of  union  amongst  the  members 
composing  the  same/  and  it  was  only  as  the  idea  of  personal 
government  on  the  part  of  the  king  faded  and  vanished  away, 
that  the  office  of  first  minister  seems  to  have  obtained  regular 
recognition.  So  recently  as  1741,''  we  find  Sir  Robert  Wal- 
pole  resenting  the  title  of  prime  minister  as  an  imputation.^ 
And  yet  it  was  in  his  person,  though  not  until  he  had  been  for 
a  considerable  time  first  lord  of  the  treasury,  that  this  office 
first  began  to  assume  importance,*  and,  in  several  minor 
l)oints,  the  features  of  our  modern  political  system  began  to 
show  themselves  during  his  career.' 

Walpole  was  first  lord  of  the  treasury  from  17 15  to  17 17, 
Sir  R  and  afterwards  from  1721  to  1742.     It  was  under 

vvaipoieas  his  administration  that  the  government  of  this 
country  began  to  be  conducted  with  direct  refer- 
ence to  the  prevailing  opinions  in  the  House  of  Commons. 
He  was  the  lirst  prime  minister  who  sat  in  that  House,  and 
although,  as  yet,  there  was  no  established  rule  retjuiring 
unanimity  in  the  cabinet  and  obliging  all  the  ministers  to 
concur  in  advocating  every  ministerial  measure  in  parliament, 
nevertheless  he  was  the  first  to  recognize  the  principle  that 
there  should  be  an  agreement  amongst  the  servants  of  the 
crown  in  parliament  in  support  of  the  policy  of  the  govern- 
ment. 

Lord  Campbell  describes  Walpole  as  having  been  probably 
Walpole  .IS  a  the  uiost  dcxterous  party  leader  we  have  ever  had 
party  leader.  — equally  skdled  to  win  royal  favour,  to  govern 
the  House  of  Commons,  and  to  influence  or  be  influenced  by 
public  opinion.  He  was  just  the  man  for  the  timei;,  which 
called  for  a  statesman  of  peculiar  discretion  and  common 
sense  to  conduct  the  nation  safely  over  the  critical  period  of 

'  See  Macaulay,  Hisi.  of  Eng.  v.  3,  pp.  13,  538  ;  v.  4,  p.  443. 
'  Mr.  (Hailstone,  in  Cn.  Quar.  Hev.  v.  3,  p.  479. 
'  Pari.  Hist.  V.  9,  p.  1287  n. 

*  Macaulay's  BiograpkieSy  p.  231. 

•  Sec  Lord  Shelburues  Life,  v.  I,  p.  42;  Sir  R.  Walpole,  a  )>olitical 
biography  by  A.  C.  Ewald  ;  and  a  clever  sketch  of  the  ch.nracter  and 
career  ol  Walpole,  in  Mrs.  Oliphant's  Reign  of  Ceo.  II.  v.  I,  p.  73. 
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the  establiLihmcnt  of  a  new  dynasty,  and  the  consolidation  of  a 
new  j)olitical  system.  In  proof  ol  tliis  we  may  be  excused  for 
quoting  Carlylc's  quaint  remarks  upon  Walpole,  though  they 
arc  neither  fluttering  nor  altogether  just.  Incidentally  rolerring 
to  him,  in  his  Li/e  0/  Fredtrick  of  Prussia,  he  says,  "  Vox 
above  ten  years,  for  almost  twenty  years,  virtually  and  through 
others,  he  has  what  they  called  '  governed '  England ;  that  is 
to  say,  has  adjusted  the  conflicting  parliamentary  chaos  mto 
counterpoise,  by  what  methods  he  had ;  and  allowed  England, 
with  Walpole  atop,  to  jumble  whither  it  would  and  could.  Of 
crooked  things  made  straight  by  Walpole,  of  heroic  per- 
formances or  intention,  legislative  or  administrative,  by  \Vali)ole, 
nobody  ever  heard ;  never  of  tiie  least  hand-breadth  gained 
from  the  Night-Realm  in  England,  on  Walpole's  part :  enough 
if  he  could  manage  to  keep  the  Parish  Constable  walking,  and 
himself  afloat  atop.  .  .  .  This  task  Walpole  did — in  a  sturdy, 
deep-bellied,  long  headed,  John  Hull  fashion,  not  unworthy  of 
recognition."  "  He  had  one  rule,  that  stood  in  place  ot  many  : 
To  keep  out  of  every  business  which  it  was  possible  for  human 
wisdom  to  stave  aside.  '  What  good  will  you  get  of  going 
into  that  ?  Parliamentary  criticism,  argument,  and  botheration  ! 
Leave  well  alone.  And  even  leave  ill  alone :  are  you  the 
tradesmen  to  tinker  leaky  vessels  in  England  ?  You  will  not 
want  for  work.  Mind  your  pudding,  and  say  little!'  At 
home  and  abroad,  that  was  the  safe  secret."  "  In  this  manner, 
Walpole,  by  solid  John  Bull  faculty  (and  methods  of  his  own), 
hid  balanced  the  parliamentary  swaggings  and  clashings,  lor  a 
great  while ;  and  England  had  jumbled  whither  it  could,  always 
ill  a  stupid,  but  also  in  a  peaceable  manner." ' 

Much  has  been  said  in  regard  to  the  corruption  displayed 
by  Sir  Robert  Walpole  in  his  dealings  with  parlia-  waip..ic's 
ment.     But  the  charges  against  him  on  this  score  aiit«cd 
were  greatly  exaggerated ;  ■^  and,  although  bribery  '-'''^'^"J"'""' 
is  undoubtedly  a  crying  evil,  it  was  not  peculiar  to  his  age. 
The  parliaments  that  preceded  the  revolution  were  notoriously 

*  Carlyle's  Frederic  the  Great,  v.  3,  pp.  373,  374.  This  reminds  us  of 
Lord  Melbourne,  who,  when  any  hazardous  or  ditticuU  quesiion  was  pro- 
pounded by  his  colleagues,  used  to  say,  "Can't  you  let  it  alone?"  And 
**  Whenever  you  are  in  iloubtwhat  should  be  done,  do  nothing"  ( lorrens, 
Lije  of  Melbourne,  v.  i,  p.  391). 

•  Ewald,  Life  if  WalpoU,  pp.  437i  445.  457  i  I'ike,  Hist,  of  Crime  in 
Evg,  V.  2,  p.  312. 
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His  downfall. 


open  to  the  influence  of  bribery,  and  more  or  less,  in  one 
form  or  another,  it  would  seem  that  this  vice  is  well-nigh 
inseparable  from  popular  institutions.^  A  keener  sense  of 
personal  honour,  and  a  higiier  tone  of  public  morality  has, 
in  our  own  day,  freed  our  legislative  halls  from  this  de- 
grading offence,  but  the  reproach  still  rests  upon  the  con- 
stituencies, and  it  is  one  that  must  be  equally  shared  by  the 
electors  and  the  elected  until  corruption  shall  be  happily 
purged  out  from  every  part  of  our  political  system.^ 

At  last,  after  a  protracted  period  of  almost  absolute  sway, 
Walpole's  supremacy  in  parliament  came  to  an 
end.  On  February  3,  1741,  a  motion  was  made 
in  the  House  of  Lords  for  an  address  to  the  kin^,  praying  him 
"to  dismiss  Sir  Robert  Walpole  from  his  presence  and  councils 
for  ever."  In  this  debate  it  was  vaguely  asserted  that  Walpole 
had  made  himself  for  the  past  fifteen  ,or  sixteen  years  "  sole 
minister."  But  this  accusation  was  combated  by  the  lord 
chancellor  (Hardwicke),  on  the  ground  that  it  was  an  impeach- 
ment of  the  king's  impartiality  to  suppose  that  he  could  j)ermit 
any  man,  or  minister,  solely  to  engross  his  ear.  And  he  added, 
Proceedings  "  ^^  ^^  ^^O'  "^^^^  known  that  this  minister's  recom- 
mendation does  not  always  succeed,  nor  does  his 
opinion  always  prevail  in  council ;  for  a  candidate 
has  often  been  preferred  in  opposition  to  the  candidate  recom- 
mended by  him,  and  many  things  have  been  resolved  on  in 
council  contrary  to  his  sentiments  and  advice."  ^  The  motion 
was  negatived  by  a  large  majority.  A  protest  was  afterwards 
entered  on  the  Journals,  signed  by  thirty-one  peers,  who 
declared  their  conviction  "that  a  sole,  or  even  a  first  minister, 
is  an  officer  unknown  to  the  law  of  Britain,  inconsistent  with 
the  constitution  of  this  country,  and  destructive  of  liberty  in 
any  government  whatsoever ;  "  and  that  ''  it  plainly  appearing 
to  us  that  Sir  Robert  Walpole  has  for  many  years  acted  as 

*  For  an  account  of  the  rise  and  progress  of  parliamentary  corruption  in 
England,  see  Macaulay,  //is/,  of  /in:;,  v.  3,  p.  5,41,  ct  seq.  ;  May,  Const. 
I/ist,  V.  I,  ch.  6  ;  Russell,  Speeches^  etc.  v.   i,  p.  26;   Walpole,  Life  of 
Perceval,  v.  I,  p.  332. 

'  See  Brougham,  Brit.  Const,  pp.  61,  62  ;  and  Mr.  Disraeli's  obser- 
vations on  the  causes  and  consecjuences  of  bribery;  //ans.  /).  v.  187, 
p.  1324;  ib.  V.  194,  p.  649;  Rep.  Com'",  on  I'arliamcuiary  Elccliuns, 
Com.  /\ip.  1 868-9,  V.  8. 

'  ran.  //ist.  V.  II,  pp.  1083,  1 126. 
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such,  by  taking  upon  himself  the  chief,  if  not  the  sole  direction 
of  affairs,  in  the  different  branches  of  the  administralion,  we 
could  not  but  esteem  it  to  be  our  indispensable  duty,  to  offer 
our  most  humble  advice  to  his  Majesty  for  the  removal  of  a 
minister  so  dangerous  to  the  king  and  the  kingdom."  'j'he 
protest  proceeded  to  allege  various  instances  wherein  Sir 
Robert  Walpole  had  "grossly  abused  the  exorbitant  power 
which  he  illegally  j)ossessed  himself  of."  ^ 

Simultaneously  with  the  motion  in  the  Lords  for  the  removal 
of  Sir  Robert  Walpole,  a  similar  motion  was  made  in  the  House 
of  Commons  which  attributed  to  Walpole  entire  responsibihty 
for  the  misgovernment  of  the  country,  because  he  had  "  grasped 
in  his  own  hands  every  branch  of  government ;  had  attained 
the  sole  direction  of  affairs  ;  monopolized  all  the  favours  of  the 
crown  j  compassed  the  disposal  of  all  places,  pensions,  titles, 
and  rewards " — truly  a  scarcely  exaggerated  description  of 
the  almost  despotic  power  of  a  constitutional  premier.  The 
line  of  defence  adopted  by  Walpole  was  singular,  and  quite 
inconsistent  with  the  modern  doctrine  of  the  right  of  par- 
liament to  control  the  fate  of  the  king's  ministers.  He 
vindicated  his  conduct  in  office,  accepting  the  full  measure  of 
his  responsibility  which  had  been  imputed  to  him,  but  declared 
that  "an  address  to  Xv'^.  Majesty  to  remove  one  of  his  servants, 
without  so  much  as  allegmg  any  particular  crime  against  him, 
was  one  of  the  greatest  encroachments  that  was  ever  made 
upon  the  prerogative  of  the  crown  ; "  and  he  called  "  upon  all 
who  respected  the  constitution,  and  the  rights  of  the  crown,  to 
resist  the  motion."  His  speech  produced  a  strong  effect,  and 
the  motion  was  negatived  by  a  large  majority.*^  Nevertheless, 
tne  debates  were  instrumental  in  weakening  the  power  of  the 
great  minister  out  of  doors.  A  dissolution  of  parliament 
ensued ;  the  elections  went  against  Walpole,  and  after  defeats 
in  the  new  House  of  Commons  on  certain  election  questions, 
which  were  then  considered  as  legitimate  opportunities  for  a 
trial  of  party  strength,  the  veteran  statesman  resigned  all  his 
offices,  and  retired  to  the  House  of  Lords,  with  the  title  of 
Earl  of  Orford.''  An  attempt  was.afterwards  made  to  procure 
Walpole's   impeachment,  but  it  signally  failed.*    Since   thea 


'  Pari.  Hist.  v.  ii,  p.  121 5. 

•  Mahon,  Hist,  of  Eng.  v.  3,  pp.  101-155. 

*  lb.  pp.  180-187. 


»  lb.  p.  1303. 
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there  has  been  no  instance  of  an  endeavour  to  proceed  by 
impeachment  against  a  minister  of  the  crown  for  political 
offences  not  affecting  his  personal  character. 

After  Walpole's  retirement,  in  1742,  several  years  elapsed 
Incapable  bcforc  there  was  any  first  minister  who  exercised 
premiers.  morc  than  a  nominal  control  over  his  colleagues. 

The  government  was  in  the  hands  of  the  Whigs,  and  the  Whig 
party  of  that  day  "displayed  little  ability  for  office,  and  much 
for  division  and  intrigue."^  Wilmington,  Pelham,  and  New- 
castle were  successively  first  lords  of  the  treasury,  but  they 
were  all  statesmen  of  an  inferior  order,  and  the  cabinets  over 
which  they  presided  were  weakened  by  intestine  divisions,  and 
struggles  for  the  mastery." 

In  1744,  however,  under  the  Pelham  administration,  there 
Ministerial  occurred  the  first  noticeable  instance  of  a  leading 
dissensions.  g^d  important  member  of  the  cabinet  being  obliged 
to  resign,  because  of  political  differences  between  himself  and 
a  majority  of  his  colleagues.  Lord  Granville  (previously  known 
as  Lord  Carteret),  one  of  the  secretaries  of  state,  and  a  favourite 
at  court,  jealous  of  the  supremacy  of  Pelham,  endeavoured  to 
lead  a  party  in  the  cabinet  against  him.  But  after  being 
repeatedly  repulsed,  he  declared  that  he  could  no  longer 
submit  to  be  outvoted  and  overruled  on  every  point.  Then, 
addressing  the  Pelhams,  he  said,  "  If  you  will  take  the  govern- 
ment you  may ;  if  you  cannot  or  will  not,  there  must  be  some 
direction,  and  I  will  do  it."  At  length  matters  came  to  a 
crisis,  when  the  king,  who  was  inclined  to  side  with  Lord 
Granville,  appealed  to  Lord  Orford  for  advice  and  assistance. 
He  advised  the  king  to  take  part  with  the  majority  of  his 
cabinet.  Whereupon  his  Majesty  intimated  to  the  chancellor 
his  resolution  that  Lord  Granville  should  resign.'^  These 
events  speedily  led  to  a  reconstruction  of  the  ministry,  still 
under  the  presidency  of  Pelham,  which  was  afterwards  known 
as  the  "  Broad-bottom  "  administration,  because  it  comprised  a 
grand  coalition  of  all  parties. 

In  1756,  Pitt  (afterwards  Earl  of  Chatham)  became  secretary 
Pitt'c  of  state.     His  commanding  talents  and  decision  of 

administration,  character  made  him  at  once  the  ruling  spirit  in  the 

*  Donne,  Corresp.  Geo.  III.  v.  i,  p.  37. 

«  Mnhon,  Hist,  of  Encf.  v.  3,  pp.  201,  503  ;  v.  4,  pp.  41,  54-57- 

'  Bedford  Corresp.  v.  i,pp.  25-35. 
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cabinet.  At  first,  the  Duke  of  Devonshire,  and  in  the  course 
of  the  year  his  grace  of  Newcastle,  presided  at  the  treasury ; 
but  the  latter  in  returning  to  office  was  obHged  to  accede  to 
Pitt's  proposals,  and  to  yield  substantially  the  direction  of 
public  affairs  into  the  great  commoner's  hands,  while  he  con- 
tinued to  exercise  the  patronage  appertaining  to  his  rank  as 
first  minister  of  the  crown. ^  The  events  which  ushered  in  this 
administration  are  very  curious,  and  reveal  an  extraordinary 
amount  of  intrigue  and  duplicity  on  all  sides.  George  II.  was 
not  partial  to  Pitt,  Newcastle  was  exceedingly  jealous  and 
afraid  of  him,  Fox  had  been  his  formidable  antagonist ;  and 
yet  all  of  them  were  reluctantly  compelled  to  agree  to  his 
assuming  the  reins  of  government,  upon  his  own  terms.'^ 

Mr.  Pitt's  administration  lasted  for  upwards  of  five  years, 
and  was  most  popular  and  successful  at  home  and  abroad. 
But  after  a  time  his  colleagues,  anc  especially  the  Duke  of 
Newcastle,  began  to  feel  his  yoke  sit  uneasily  upon  them,  and 
to  wince  at  the  haughty  and  despotic  conduct  which  he 
exhibited  towards  themselves  as  well  as  to  his  own  subordinates 
in  office.^  In  1760,  George  III.  ascended  the  throne,  and 
among  the  changes  consequent  upon  his  accession  was  the 
introduction  of  Lord  Bute,  the  personal  friend  and  adviser  of 
the  king,  into  the  cabinet.  Bute  was  no  admirer  of  Pitt,  and 
determined  to  oust  him  from  office.  By  his  personal  influence 
and  intrigue,  he  was  soon  enabled  to  accomplish  his  purpose. 
Pitt  came  down  to  the  council  with  a  project  for  an  immediate 
declaration  of  war  against  Spain.  But  only  one  member  of 
the  cabinet  went  with  him;  the  rest  protested  against  what 
seemed  to  them  a  rash  and  unwarrantable  step.  Pitt  was  left 
in  a  minority ;  whereupon,  declaring  that  he  had  been  called 
to  the  ministry  by  the  voice  of  the  people,  to  whom  he  con- 
sidered himself  as  accountable  for  his  conduct,  and  that  he 
would  not  remain  in  a  situation  which  made  him  responsible 
for  measures  he  was  no  longer  allowed  to  guide,  he  announced 
his  intention  of  retiring  from  office.  The  president  pitt... 
of  the  council,  the  veteran  Lord  Granville,  expressed  resignation. 
his  regret  at  Pitt's  determination  ;  but  added,  "  I  cannot  say  I 

*  Jesse,  Life  0/  Geo.  III.  v.  i,  p.  123  ;  Earl  of  SheUmrnis  Life,  v.  i, 
pp.  85,  91.  *  Coxe's  Mem.  of  Walpoky  v.  4,  pp.  146-162. 

'  Donne,  Corresp.  Geo.  III.  v.  i,  p.  xlviii.  ;  Mahon,  Hist,  of  Eng.  v.  4, 
PP-  350.  359;  V.  S,  pp.  258,  271  ;  Jess--,  Life  of  Geo.  III.  v.  I,  pp.  77,  81. 
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am  sorry  for  it,  since  he  would  otherwise  have  certainly  com- 
pelled us  to  leave  him.  But  if  he  be  resolved  to  assume  the  right 
of  advising  his  Majesty,  and  directing  the  operations  of  the 
war,  to  what  purpose  are  we  called  to  this  council  ?  When  he 
talks  of  being  responsible  to  the  people,  he  talks  the  language 
of  the  House  of  Commons,  and  forgets  that  at  this  board  he 
is  only  responsible  to  the  king.  However,  though  he  may 
pos'Ibly  have  convinced  himself  of  his  infallibility,  still  it 
remains  that  we  should  be  equally  convinced  before  we  can 
resign  our  understandings  to  his  direction,  or  join  with  him  in 
the  measures  he  proposes."  After  delivering  his  reasons  in 
writing  for  adhering  to  the  proposed  course,  Mr.  Pitt,  on 
October  6,  1761,  resigned  his  seals  of  office  into  the  hands  of 
the  king.^  George  HI.  was  sorry  to  part  with  him  ;  but  said 
that  upon  the  point  in  question  he  agreed  so  much  with  the 
majority  of  his  council,  that,  if  in  this  instance  they  had  sided 
with  Mr.  Pitt,  it  would  have  been  difficult  for  his  Majesty  to 
bring  himself  to  yield  to  their  opinion.^ 

Upon  the  retirement  of  his  powerful  rival,  Newcastle  hoped 
Newcastle  ^hat  he  might  become  in  fact  what  he  had  been 
ministry.  for  fivc  ycars  in  name  only — head  of  the  govern- 

ment. But  he  was  doomed  to  be  disappointed.  His  associates 
in  office  treated  him  with  contempt,  his  subordinates  with 
disrespect ;  his  recommendations  were  disregarded  by  the 
king,  and  at  last  the  crowning  indignity  was  offered  to  him 
by  the  creation  of  seven  new  peers,  without  any  previous  con- 
sultation with  him  as  first  minister  of  the  crown  !  Strange  to 
say,  he  not  only  put  up  with  this  affiront,  but  plaintively 
requested  that  his  cousin,  Thomas  Pelham,  might  be  added 
to  the  number.  Bute,  who  had  held  the  office  of  secretary 
of  state,  in  conjunction  with  Mr.  Pitt,  took  advantage  of 
Newcastle's  unpopularity,  and  of  his  own  ascendency  at  court, 
to  assume  the  upper  hand  in  the  cabinet.  His  friends  and 
adherents  were  the  stronger  party;  and  so,  at  length,  on 
May  26,  1762,  the  timorous  and  despised  old  Duke  of  New- 
castle thought  it  best  to  withdraw  from  office.  ° 

On  the  resignation  of  Newcastle,  Lord  Bute  immediately 

*  Mahon,  Hist,  of  Eng.  v.  4,  p.  361  ;  Donne,  v.  r,  pp.  xlvi.-liii. 
'  Bedford,  Corresp,  v.  3;  p.  48. 

•  Donne,  v.  I,  p.  liv.  ;  Jesse,  Geo.  III.  v.  i,  pp.  120-122  j  Mahon, 
Hist,  of  Eng.  V.  4,  pp.  365,  386. 
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got  himself  appointed  first  lord  of  the  treasury.  But  his 
ministry  was  of  very  brief  duration.  He  was  un- 
popular in  the  country,  and  unable  to  control  his  "'^  ministry. 
own  cabinet.  Upon  the  plea  that  his  health  was  suffering  from 
the  cares  of  state,  he  retired  to  avoid  an  overthrow.^  George 
Grenville  succeeded  him  as  first  lord  of  the  treasury  Crenviiie 
in  1763.  Lord  Macaulay  is  "inclined  to  think  'ni"i^t'y- 
that  his  administration  was  on  the  whole  the  worst  which  has 
governed  England  since  the  revolution  :  "  it  was  signalized  by 
"outrages  on  the  liberty  of  the  people,  and  outrages  on  the 
dignity  of  the  crown."  Grenville  endeavoured  to  coerce  the 
king  into  yielding  to  him  in  everything;  and,  as  both  were 
self-reliant  and  obstinate  men,  the  result  was  not  productive 
of  harmony.  Neither  were  the  ministers  agreed  amongst 
themselves,  but  were  continually  quarrelling,  either  about  the 
distribution  of  patronage,  or  upon  some  matter  of  administra- 
tive business.  Taking  advantage  of  the  growing  weakness  of 
this  administration,  the  king  dismissed  it  in  1765  ;  and,  with 
the  aid  of  his  uncle,  the  Duke  of  Cumberland,  succeeded  in 
forming  a  new  ministry  with  the  Marquis  of  Rockingham  as 
first  lord  of  the  treasury.^ 

During  their  tenure  of  office,  the  Rockingham  administra- 
tion treated  George  III.  with  becoming  respect,  Rockingham 
and  conducted  the  affairs  of  the  nation,  if  not  with  ministry. 
vigour,  at  any  rate  with  uprightness  and  propriety.  But 
unhappily  the  king  did  not  reciprocate  their  good  feeling,  and 
Pitt  stood  aloof  from  them,  so  that  their  existence  was  weak 
and  precarious.  In  the  summer  of  1766,  they  sustained  a 
severe  loss  in  the  retirement  of  the  Duke  of  Grafton,  who  was 
one  of  the  secretaries  of  state,  and  the  king  determined  upon 
gettmg  rid  of  them.  His  majesty  then  applied  once  more 
to  Pitt,  and  gave  him  a  ca//e  blanche  to  construct  a  new 
administration.^ 

In  resum'ng  the  helm  of  the  state,  Pitt  nominated  the  Duke 
of  Grafton  a?  f?rst  lord  of  the  treasury,  and  took  pitt  again 
for  himself  the  office  of  privy  seal,  with  a  seat  in  premier. 
the  House  of  Lords,  as  Earl  of  Chatham.     Pitt's  conduct  as 

^  Hist,  of  En^\  V.  4,  p.  387  ;  Donne,  v.  i,  p.  Iviii. 

*  Jesse,  Geo.  III.  v.  i,  pp.  204,  278,  285-307  ;  £d.  Rev.  v.  126,  p.  18; 
Donne,  pp.  64,  68, 
=>  lb.  pp.  69,  77. 
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head  of  this  ministry  was  characterized  by  the  same  haughty 
spirit  which  he  had  formerly  disi)layed  in  a  similar  position. 
Then,  his  ascendency  had  been  considerably  greater  than  most 
prime  ministers  possess;  now,  it  was  not  only  great  but 
paramount.^  The  Duke  of  Grafton  contentedly  acquiesced 
in  his  supremacy,  but  others  took  such  offence  at  his  imperious 
conduct  that  they  retired  from  the  ministry  in  dudgeorx. 
Meanwhile  the  physical  powers  of  Pitt  began  to  give  way, 
and  he  was  disabled  for  months  from  attendance  in  the 
cabinet.  In  October,  1768,  his  growing  infirmities  compelled 
him  to  abandon  his  post,  an  event  which  was  hastened  by 
some  misunderstanding  with  his  colleagues,  which  had  arisen 
out  of  his  enforced  retirement  from  active  business.  Until 
the  month  of  March,  1767,  he  had  been  virtually  prime 
minister ;  from  that  time  he  scarcely  knew  what  was  going 
forward.  Even  at  the  last,  both  the  king  and  his  own 
colleagues  entreated  him  to  continue  in  office ;  but  he  was 
resolute,  and  though  he  survived  for  ten  years  longer,  and 
resumed  his  attendance  in  the  House  of  Lords,  he  never  again 
took  a  share  in  the  king's  councils.^ 

Upon  the  retirement  of  Chatham,  the  Duke  of  Grafton 
Grafton  bccauie  for  a  time  the  actual  head  of  the  adminis- 

ministry.  tration.  Internal  dissensioHS,  however,soon  brought 

his  ministry  to  an  end;  and,  in  February,  1770,  Lord  North, 
who  had  been  chancellor  of  the  exchequer  since  February, 
1767,  was  appointed  first  lord  of  th^  treasury. 

Six  prime  ministers  had  precede!  Lord  North,  within  the 
Lord  North's  ^^st  ten  ycars  of  this  reign,  but  his  ministry  lasted 
ministry.  longer  than  all  of  them  combined.     It  continued 

in  existence  for  upwards  of  eleven  years,  being  sustained  by 
the  favour  of  the  king  and  the  suavity  of  its  gentle  and  good- 
humoured  chief.  The  most  potent  cause  of  North's  success 
was  undoubtedly  his  influence  over  the  House  of  Commons. 
He  was  thoroughly  conversant  with  the  practice  of  parliament, 
and  an  adept  in  the  art  of  controlling  a  popular  -^ssembl}. 
Ready-witted,  dexterous,  and  agreeable  as  a  speaker,  he  could 
always  maintain  his  ground,  even  against  the  phalanx  of  wit 
and  eloquence  that  was  generally  arrayed  against  him  ;  and  yet 

*  Mahon,  Hist,  of  Eng.  v.  5,  p.  271  ;  Jesse,  Geo.  III.  v.  i,  p.  389. 
"  Donne,  V.  I,  p.  Ixxx.  ;  Mahon,  Hist,  of  Eng.  v.  5,  p.  308  ;  Haydn,  Book 
of  Dignities t  p.  94  n. 
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his  public  policy  was  weak  and  vacillating.  His  (i)ublishetl) 
correspondence  with  George  III.  affords  abundant  proof  of  the 
persistent  interference  of  his  Majesty  with  the  details  of  govern- 
ment, both  great  and  small,  hi  every  branch  of  the  })ublic  service  ; 
and  of  Lord  North's  pliant  submission  to  the  king's  will.^  The 
North  administration  came  to  an  end  in  T782,  and  RockinRham 
Lord  Rockingham  was  appointed  first  lord  of  the  iisnin  premier. 
treasury,  and  nominal  chief  minister.  The  king,  who  felt  the 
loss  of  his  favourite,  Lord  North,  very  keenly,  was  violently 
opposed  to  Lord  Rockingham,  whom  he  justly  regarded  as  the 
nominee  of  the  ultra-Whig  party.  He  would  have  preferred 
Shelburne,  but  that  nobleman  declined  to  undertake  the  for- 
mation of  a  ministry,  and  advised  the  king  to  send  for  Rock- 
ingham. The  king  was  obliged  to  consent,  and  Lord 
Shelburne  quitted  the  royal  presence  with  full  powers  to  treat 
with  Lord  Rockingham  as  to  men  and  measures,  and  with  the 
understanding  that  the  latter  nobleman  should  be  at  the  head 
of  the  treasury.  But  so  averse  was  the  king  to  this  arrange- 
ment, that  he  expressed  his  determination  not  to  admit  Lord 
Rockingham  to  an  audience  until  he  had  completed  the  con- 
struction of  the  cabinet.  This  mark  of  royal  displeasure 
would  have  induced  Lord  Rockingham  to  decline  the  prof- 
fered honour,  had  he  .not  been  urged  by  his  friends  to  forego 
his  objections.  Accordingly,  on  March  27,  he  waited  upon 
the  king  to  submit  the  names  of  the  proposed  co.iiition 
ministry.  It  comprised  Lord  Shelburne  and  Mr.  ministry. 
Fox,  as  secretaries  of  state,  and  an  equal  number  of  the  Shel- 
burne and  Rockingham  parties.  These  discordant  elements 
refused  to  amalgamate,  and  naturally  produced  dissensions  in 
office  and  differences  in  parliament.  Such,  however,  were  the 
abilities  and  popularity  of  Fox,  that  he  was  generally  con- 
sidered as  the  principal  person  in  this  ministry,  and,  had  he 
been  so  disposed,  he  might  easily  have  attained  an  acknow- 
ledged pre-eminence.  In  proof  of  the  small  estimation  in 
which  Lord  Rockingham  was  held,  it  is  stated  that,  while  it  is 
the  admitted  nght  of  the  prime  minister  to  "take  the  king's 
pleasure  "  upon  the  creation  of  peers,  Mr.  Dunning  received  a 
peerage  on  the  advice  of  Lord  Shelburne,  and  without  the 
[knowledge  of  the  chief  minister ;  who,  as  soon  as  he  became 

*  Donne,  v.  2,  pp.  399,  450  ;  Jesse,  Lij'e  0/ Geo.  III.  v.  i,  p.  4S7. 
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aware  of  the  circumstance,  applied  to  his  Majesty  for  a  similar 
favour  on  behalf  of  another  lawyer,  Sir  Fletcher  Norton.^ 

After  the  death  of  Lord  Rockingham,  in  July,  1782,  the 
Sheiburne  ^^^o  appointed  Lord  Shelburne  first  lord  of  the 
minisiry.  trcasury ;   whereupon    his  colleague,   Fox,  imme- 

diately resigned.     Fox  accused  Shelburne  of  gross  and  syste- 
matic duplicity  towards  his  brother  ministers,  and  particularly 
to  himself  when  they  were  secretaries  of  state  together ;  and 
now,  in  the  words  of  his  friend,  Edmund  Burke,  he  appeared 
to  feel  "  the  utter  impossibility  of  his  acting  for  any  length  of 
time    as   a  clerk  in    Lord  Shelburne's   administration."  '■^     A 
letter   written    by   Grenville,   in    December,   1782,   mentions 
"  Lord  Shelburne's  evident  intention  to  make  cyphers  of  his 
colleagues."^     But  in  the  ensuing  February  this  ministry  came 
to  an  end.     Then  followed  the  brief  and  inglorious  episode  of 
the  coalition  administration  of  Fox  and   North,   which  was 
nominally  under  the  presidency  of  the  Duke  of  Portland,  but 
in  which  Fox,  who  held  the  seals  as  secretary  of  state,  was 
virtually  supreme.^     The  preparation  of  an  unpopular  measure 
for  the  government  of  India  occasioned  the  downfall  of  this 
ministry.^     In  December,  1783,  it  received  its  dismissal  from 
the  king,  and  was  succeeded  by  the  powerful  administration  of 
Mr.  Pitt,  which  lasted  from  1783  to  180 1. 

The  method  of  government  by  departments — which  was  in 
Government  vogue  bcfore  thc  rcvolution,  and  was  still  in  opera- 
by  departments  tion  during  the  period  we  have  been  passing 
prcvai  ing.  ^j^^j^j.  review — enabled  the  sovereign  to  exercise  a 
more  direct  influence  in  all  the  details  of  government  than 
would  have  been  possible  under  a  united  administration 
subordinated  to  a  political  head.  In  fact,  it  gave  to  the  occu- 
pant of  the  throne  that  general  superintendence  over  all 
departments  of  state  which  is  now  exercised  by  the  prime 
minister.  But  this  bureaucratic  system  excited  much  dis- 
satisfaction in  parliament.  In  1781  the  existing  governmental 
arrangements  were  strongly  denounced  in  both  Houses.     The 

*  Jesse,  Geo.  I/L  v.  2,  pp.  352,  373  ;  Adolphus,  Jl^sf.  Geo.  III.  v.  3, 
pp.  348,  349.  Cf.  the  same  story  in  connection  with  the  Duke  of 
Newcastle,  attte^  p,  272. 

'^  Russell's  Corresp.  of  Fox,  v.  i,  p.  457  ;  Jesse,  Geo,  III,  v.  2,  p.  380. 
'  Buckingham  Pap.  v.  I,  p.  84. 

*  Russell's  life  of  Fox,  v.  2,  p.  4;  Corresp.  of  Fox,  v.  2,  p.  95. 
"  See  ante,  p.  62  ;  Russell's  Life  of  Fox,  ch.  18. 
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Duke  of  Richmond  declared  "  that  the  country  was  cjoverned 
by  clerks,  each  minister  confining  himself  to  his  own  office  ; 
and,  consequently,  instead  of  responsibility,  union  of  oi)inion, 
and  concerted  measures,  nothing  was  displayed  but  dissension, 
weakness,  and   corruption."  ^      Upon   the   formation    of  the 
coalition  ministry,  in  1783,  at  a  private  meeting  which  took 
place  between  the  new  allies  on  February  14,  Mr.  Fox  insisted 
"  that  the  king  should  not  be  suffered  to  be  his  own  minister  ;  " 
to  which  Lord  North  replied,  "If  you  mean  that  there  should 
not  be  a  government  by  departments,  I  agree  with  you ;  I 
think  it  a  very  bad  system.     There  should  be  one  man,  or  a 
cabinet,   to   govern   the   whole,    and   direct   every    measure. 
Government  by  departments  was  not  brought  in  by  me ;    I 
found  it  so,  and  had  not  vigour  and  resolution  to  put  an  end 
to  it.     The  king  ought  to  be  treated  with  all  sort  of  respect 
and  attention,  but  the  appearance  of  power  is  all  that  a  king 
of  this  country  can   have.     Though   the  government  in  my 
time  was  a  government  by  departments,  the  whole  was  done 
by  the  ministers,  except  in  a  few  instances."  '^     Lord  North's 
doctrine  in  respect  to  the  authority  of  the  crown  was  greatly 
in  advance  of  his  time.     But,  whatever  theoretical  opinions 
might    be   entertained    by   his   responsible   advisers   on   the 
subject,  the   king   himself,   taking  advantage  of  the   system 
which    Lord    North    condemned,    lost    no    opportunity    of 
exercising   the  autho  ity  which  he  believed  to  be  the  proper 
appurtenance  of  the  legnl  office,  so  as  to  be,  in  fact,  "  his  own 
minister." 

When,  however,  P  the  earnest  solicitation  of  the  king, 

consented  to  take  the  chief  direction  of  the  state,  Mr.  Pitt's 
the  constitutional  relations  between  the  sovereign  ministry. 
of  England  and  his  ministers  underwent  a  change,  and  began 
gradually  to  assume  their  present  aspect.  Mr.  Pitt's  principles 
being  thoroughly  in  accord  with  those  of  his  royal  master,  the 
king  was  content  to  acquiesce  in  his  judgment  and  conduct  of 
affairs,  so  far  as  was  consistent  with  a  due  regard  to  his  own 
prerogative.  While,  so  far  as  his  colleagues  were  concerned, 
the  commanding  talents  and  indomitable  energy  of  Mr.  Pitt 
enabled  him  to  assert,  without  hesitation  or  complaint,  a 
supremacy  in  the  cabinet   councils  that  has  ever  since  been 

'  Pari.  Hist.  v.  22,  p.  651, 

*  Russell,  Corrcsp.  of  Fox ^  v.  2,  p.  38. 
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the  acknowlc(l;?cd  right  of  ihc  first  minister  cf  the  crown,  and, 
with  the  ex(  eplion  ot  the  short-lived  ministries  of  the  Duke  of 
I'ortlnnd  (1807-9),  and  of  Lord  Gotlerich  (1827),  their 
habitual  practice. 

The  development  of  the  office  of  j)rime  minister  in  the 
Development  l^^'^^ds  of  men  who  combined  tlv.  highest  qualities 
(if  the  premier's  of  Statesmanship  with  great  administrative  and 
parliamentary  experience — such  as  Sir  Robert 
Walpole,  the  two  Pitts,  Sir  Robert  Peel,  and  Lord  Palmerston, 
besides  Spencer  Perceval,  and  other  party  leaders  of  great 
ability  but  lesser  note — has  contributed  materially  to  the 
growth  and  perfection  of  parliamentary  government.  By  an 
easy  gradation,  the  personal  authority  of  the  sovereign  receded 
into  the  background,  and  was  replaced  by  the  supremacy  of 
the  prime  minister.  P>e  the  close  of  the  reign  of  George  IIL 
it  became  an  accepted  maxim  that  the  prime  minister  was  the 
personal  choice  of  the  crown,  and  the  minister  in  whom  the 
sovereign  reposed  his  constitutional  confidence,  whilst  his 
colleagues  in  office  should  be  selected  by  himself,  subject,  of 
course,  to  the  approval  of  the  crown. 

Whilst  this  has  been  the  effect  of  the  development  of  the 
office  of  prime  minister  upon  the  position  and  authority  of 
the  sovereign,  its  result  upon  the  condition  of  the  cabinet  has 
been  no  less  important.     In  a  conversation  with  Lord  Mel- 

Utiiityofthe  ^^^^^  ^^^  ^^^^^  subjcct,  in  the  year  1803 — which  has 
premier's  been   fortupately  preserved — Mr.  Pitt,  who   was 

'^^'^^'  then  out  of  office,  dwelt  "  pointedly  and  decidedly," 

upon  "  the  absolute  necessity  there  is  in  the  conduct  of  the 
affairs  of  this  country,  that  there  should  be  an  avowed  and 
real  minister,  possessing  the  chief  weight  in  the  council,  and 
the  principal  place  in  the  confidence  of  the  king.  In  that 
respect  (he  contended)  there  can  be  no  rivalry  or  division  of 
power.  That  power  must  rest  in  the  person  generally  called 
the  first  minister,  and  that  minister  ought  (he  thought)  to  be 
the  person  at  the  head  of  the  finances.  He  knew,  to  his  own 
comfortable  experience  that,  notwithstanding  the  abstract 
truth  of  that  general  proposition,  it  is  noways  incompatible 
with  the  most  cordial  concert  and  mutual  exchange  of  advice 
and  intercourse  amongst  the  different  branches  of  executive 
departments  ;  but  still,  if  it  should  unfortunately  come  to  such 
a  radical  difference  of  opinion,  that  no  spirit  of  conciliation  or 
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conression  can  reconcile,  the  sentiments  of  the  minister  must 
be  allowed  and  understood  to  prevail,  leavintr  the  other 
members  of  administration  to  act  as  they  may  cc;:  ive  them- 
selves conscientiously  called  upon  to  act  under  such  circum- 
stances.^ 

The  office  of  prime  minister,  as  it  is  now  exercised,  is  a 
proof  and  a  result  of  the  necessity  which  exists  in  our  political 
system  for  the  concentration  of  power  and  responsibility  in  the 
hands  of  one  man,  in  whom  the  sovereign  and  the  nation  can 
alike  confide,  and  from  whom  they  have  a  right  to  expect  a 
definite  policy  and  a  vigorous  administration.  Nevertheless, 
strange  to  say,  this  office  is  still  unknown,  not  only  to  the  law, 
but  also  to  the  constitution,  which,  as  was  remarked  in  parlia- 
ment in  1806,  "  abhors  the  idea  of  a  prime  minister."  '^  Again, 
in  1829,  an  eminent  statesman  (Lord  Lansdowne)  observed 
that  "  nothing  could  be  more  mischievous  or  un-  xjnrecognized 
constitutional  than  to  recognize  in  an  Act  of  i^ythe 
Parliament  the  existence  of  such  an  office."  ^ 
Legally  and  constitutionally  no  one  privy  councillor  has,  as 
such,  any  superiority  over  another.  All  are  equally  respon- 
sible for  the  advice  they  may  tender  to  their  sovereign  ;  and, 
on  the  rare  occasions  when  a  cabinet  determines  its  course  by 
the  votes  of  its  members,  the  premier's  vote  counts  for  no  more 
than  that  of  any  of  his  colleagues.  Eight  members  of  the 
cabinet,  including  five  secretaries  of  state,  and  several  other 
members  of  the  government,  take  official  precedence  of  him.* 
The  prime  minister  is  simply  the  member  of  the  cabinet  to 
whom  the  sovereign  has  thought  fit  to  entrust  the  chief  direc- 
tion of  the  government.^  But  the  choice  of  a  premier,  how- 
ever necessary  or  notorious,  must  still  be  regarded  as  a  matter 
of  private  understanding,  there  being  no  express  appointment 
of  any  member  of  the  administration  to  be  the  prime  minister. 

The  premier  maybe  either  a  peer  or  a  commoner,  indifferently. 

*  Stanhope,  Lt/e  of  Pitt,  v.  4,  p.  24. 

*  Pari.  Deb.  v.  6,  p.   178  ;  and  Sir  R.  Peers  remarks  in  Mir,  of  Pari. 
1829,  p.  802  ;  and  South  Australia  Leg.  Coun.Jh.  1872,  p.  9. 

*  Mir.  of  Pari.  1829,  p.  1167;  and  see  Ld.  Holland's  speech,  lb.  p. 
1 164. 

^  Mr.  Gladstone,  North  Am.  Rev.  v.  127,  p.  206.  [This,  of  course  is 
only  true  when  the  prime  minister  is  a  commoner  and  holds  the  otfice  of 
first  lord  of  the  treasury. — Editor.^ 

'  See  Corresp.  Will.  IV.  with  Earl  Grey,  v.  i,  pp.  9.  117. 
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It  was  Mr.  Canning's  opinion  that  the  prime  minister  should 
be  in  the  House  of  Commons.  Sir  R.  Peel, 
during  the  greater  part  of  his  career,  held  a  similar 
conviction,  but  his  experience  in  office,  from 
1 84 1  to  1845,  1^^  hi"^  to  ^  different  conclusion, 
and  induced  him  to  believe  that  if  the  premier  were  in  the 
House  of  Lords  he  would  escape  the  enormous  burden  of  toil 
and  worry  which  renders  the  office,  in  the  Commono,  almost 
beyond  human  endurance.^  During  the  hundred  and  thirty 
years  which  have  elapsed  since  the  accession  of  George  HI.  the 
office  has  been  held  for    bout  half  the  time  by  peers. 

Usually  the  prime  mmister  has  held  the  office  of  first  lord  of 
With  what  t^^  treasury,  either  alone  or  in  connection  with 
office  usually  thot  of  chanccllor  of  the  exchequer.  Lord 
Chatham,  it  is  true,  never  held  either  of  these 
places ;  but,  while  he  was  Mr.  Pitt,  and  at  the  time  of  his 
acknowledged  supremacy  in  the  cabinet — in  1757  to  1761  — 
was  a  secretary  of  state.  Afterwards,  when  he  formed  a  new 
administration,  in  1766,  he  himself  (having  then  become  Lord 
Chatham)  filled  the  office  of  lord  privy  seal.  Again,  from 
September,  1761,  to  May,  1762,  Lord  Bute  was  premier,  while 
holding  the  office  of  secretary  of  state.  From  that  time  till 
the  formation  of  Lord  Salisbury's  first  administration,  the 
position  of  first  minister  of  the  crown  was  invariably  connected 
with  the  office  of  first  lord  of  the  treasury. 

The  selection  of  the  advisers  of  the  crov/n  is  a  branch  of  the 
royal  prerogative  that  must  be  exercised  by  the 
sovereign  himself.  It  is  perhaps  the  sole  act  of 
royalty  which,  under  the  existing  constitution  of 
the  United  Kingdom,  can  be  performed  by  the 
sovereign  of  his  own  mere  will  and  pleasure.  But,  by  modern 
usage,  it  is  understood  ihat  no  one  but  the  premier  is  the  direct 
choice  of  the  crown.  He  is  emphatically  and  especially  the  king's 
minister,  the  oii*^  in  whom  the  crown  constitutionally  places  its 
confidence,  but  "  he  stands  between  his  colleagues  and  the 
sovereign,  and  is  bound  to  be  loyal  to  both."  ^  Accordingly, 
the  privilege  is  conceded  to  him  of  choosing  his  own  colleagues  : 
subject,  of  course,  to  the  approbation  of  the  sovereign.  The 
list  of  persons   selected  to  compose   the   new  ministry,  and 

'  Martin,  Pr.  Consort,  v.  i,  p.  266. 
'  Gladstone's  Gleanings,  v.  i,  p.  242. 
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who  have  consented  to  serve,  is  submitted  to  the  king,  who 
may  approve  or  disapprove  of  it,  in  whole  or  in  ])art,  even  to 
the  exclusion  from  office  of  any  one  personally  objectionable 
to  himself^  And,  when  any  vacancy  occurs  in  an  existing 
ministry,  it  is  the  privilege  of  the  prime  minister  to  recommend 
some  ov  chosen  by  himself  to  fill  up  the  same.  If  his 
coUeagUvS  differ  with  him  in  the  selection  he  has  made,  they 
must  either  acquiesce  in  the  choice  or  resign  their  own  offices.'"^ 
In  like  manner,  as  it  appertains  to  the  i)rime  minister  to 
recommend  his  colleagues  in  office  when  they  are  appointed, 
he  is  also  fully  entitled,  at  any  future  time,  to  recommend  to 
the  crown  any  changes  or  removals  which  he  may  deem  proiter.** 

In  forming  an  administration,  however,  the  prime  minister 
can  scarcely  be  regarded  as  unfettered  in  the  choice  <;jei^.,.tiy„  of 
of  his  colleagues,  inasmuch  as  he  is  obliged  to  "'^n  to  torm  a 
select  them  from  amongst  the  most  prominent  and  """'"'"■y- 
able  men  of  his  own  party  who  are  likely  to  command  the  con- 
fidence of  parliament.  It  has  been  well  observed,  that  "  the 
position  of  most  men  in  parliament  forbids  their  being  invited 
to  the  cabinet;  the  position  of  a  few  men  ensures  their  being 
invited.  Between  the  compulsory  list,  whom  he  must  take, 
and  the  impossible  list,  whom  he  cannot  take,  a  prime  minister's 
independent  choice  in  thci  formation  of  a  cabinet  is  not  very 
large ;  it  extends  rather  to  the  division  of  the  cabinet  offices 
than  to  tne  choice  of  cabinet  ministers.  Parliament  and  the 
nation  have  pretty  well  settled  who  shall  have  the  first  places ; 
but  they  have  not  discriminated  with  the  same  accuracy  which 
man  shall  have  which  place."  * 

When  negotiations  are  set  on  foot  between  the  sovereign 
and  any  statesman  to  whom  he  may  be  desirous  of  entrust- 
ing the  direction  of  i)ublic  affairs,  such  negotiations  will 
naturally  involve,  to  a  greater  or  less  extent,  mutual  stipula- 
tions and  conditions.  On  the  one  hand,  the  stipulations 
sovereign  may  set  forth  the  policy  which,  in  his  ^^"^  conditions 
judgment,  ought  to  be  pursued  for  the  national  good  ;  and  it 

-  See  Gladstone's  Gleanings,  p.  332,  [The  right  of  the  crown  to  exclutic 
any  one  depends,  of  course,  on  the  prime  minister  agreeing  to  such 
exclusion.  Tbe  crown,  in  all  things,  being  compe^leii  to  adopt  ihe 
minister's  advice,  or  to  seek  another  minister. — Edito)\\ 

*  Stanhope,  Life  of  Pitt,  v.  4,  p.  288. 

'  Ashley,  Life  0/ L''almenton,  v.  2,  p.  330, 

*  JJagehot,  Eng,  Const,  p.  13. 
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will  be  for  the  consideration  of  the  statesmen  who  are  invited 
to  accept  office  upon  these  terms,  whether  they  are  in  a 
position  to  carry  out  such  a  policy,  consistently  with  their  own 
convictions,  their  party  obligations,  and  their  assurance  of 
adequate  parliamentary  support.  On  the  other  hand,  an 
incoming  ministry  are  warranted  in  requiring  from  the  king,  as 
a  condition  to  their  acceptance  of  office,  any  assurances  which 
are  not  incompatible  with  the  iadependence  of  the  crown,  or 
with  the  legitimate  exercise  of  the  royal  prerogative.  But  a 
ministry  have  no  right  to  bind  either  themselves  or  their 
sovereign  by  pledges  in  regard  to  proceedings  in 
hypothetical  cases ;  or  to  fores idl  their  own  advice 
in  respect  to  contingencies  that  may  afterwards  arise.^ 

The  cabinet  is  composed  of  the  more  eminent  portion  of 
Number  of  the  tlic  administration,  but  its  numbers  are  indefinite 
cabinet.  ^^j^^  variable ;  for  it  is  competent  to  the  statesman 

who  is  charged  with  the  formation  of  a  particular  ministry, 
with  the  consent  of  the  sovereign,  to  determine  the  number  of 
ministers  who  shall  have  seats  in  the  cabinet.^  The  first 
cabinet  of  George  1.  consisted  of  eight  members,  of  whom  not 
more  than  five  or  six  were  in  regular  attendance,  the  others 
being  either  resident  abroad,  or  not  invariably  invited  to 
attend  the  council  meetings.^     The  first  cabinet  of  George  III. 

*  See  conduct  of  Pulteney,  when  George  II.  offered  him  full  power  to 
construct  a  ministry,  after  the  resignation  of  Sir  Robert  Walpole,  provided 
he  would  pledge  himself  to  screen  Sir  Robert  from  prosecution  (Mahon's 
Hist,  of  Ell i^.  V.  3,  pp.  162-165).  In  1779,  during  the  progress  of  the 
American  war,  George  III.  declared  that  he  should  expect  a  written 
declaration  from  all  new  ministers  that  they  would  persevere  in  the  contest, 
and  never  consent  to  American  independence  (May,  Const.  Hist,  v.  I, 
p.  42).  But,  in  1782,  the  House  of  Commons  expressed  such  a  decided 
aversion  to  a  continuance  of  the  war,  that  the  king  was  obliged  to  agree 
that  it  should  be  abandoned  (//'.  p.  48).  In  1807,  after  the  dissolution  of 
the  Grenville  ministry,  resolutions  were  submitted  to  both  Houses,  declaring 
'■  that  it  was  contrary  to  the  first  duties  of  the  confidential  servants  of  the 
crown  to  restrain  themselves  by  any  pledge,  express  or  implied,  from  offer- 
ing to  the  [king  any  advice  that  the  course  of  circumstances  might  render 
necessary  for  the  welfare  and  security  of  any  part  of  the  empire."  The 
doctrine  embodied  in  this  resolution  met  with  little  opposition  in  either 
House,  although  as  a  matter  of  expediency,  and  to  avoid  collision  with  the 
new  ministry,  it  was  agreed  that  no  direct  vote  should  be  taken  thereupon. 

*  Yonge,   Life  of  Ld.  Liverpool^  v.   3,  pp.  210-212;    Rep.    Com",  on 
Ofhcial  Sal.  Com.  Pap.  1850,  v.  15  ;  Evid.  1411. 

'  Mahon,  Hist,  ef  Eug.  v.  i,  p.  153. 
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(in  1760)  consisted  of  fourteen  members,  of  whom  eight  were 
of  ducal  rank,  five  earls,  and  but  one  a  commoner.^  In  1770, 
on  the  first  formation  of  his  ministry,  Lord  North  introduced 
seven  persons  only  into  the  cabinet.  Lord  Rockingham's 
cabinet,  in  1782,  consisted  of  nine  or  ten  persons.  That  of 
Lord  Shelburne,  in  the  following  year,  of  eleven.'^  In  1783 
Mr.  Pitt's  cabinet  was  limited  to  seven  members,  of  whom  all, 
except  himself,  had  seats  in  the  House  of  Lords.''  After  the 
death  of  Mr.  Pitt  it  became  customary  for  the  cabinet  to  con- 
sist of  from  ten  to  sixteen  individuals.  This  number,  is  "as 
large  as  it  ought  to  be,  and  it  seems  to  be  generally  adopted 
as  such  by  both  parties.  There  are  general  and  other  reasons 
which  make  it  very  undesirable  to  extend  the  number  of  the 
cabinet."*  In  fact.  Sir  Robert  Peel,  in  1835,  expressed  his 
opinion  "  that  the  executive  government  of  this  country  would 
be  infinitely  better  conducted  by  a  cabinet  composed  of  only 
nine  members,  than  by  one  of  thirteen  or  fourteen."®  Mr. 
Disraeli,  on  forming  his  administration,  in  1874,  limited  the 
cabinet  to  twelve,  a  restriction  which  was  generally  ajiproved/* 
It  was  not  until  1878  that,  by  the  introduction  of  Lord  Sindon 
(vice-president  of  the  privy  council)  into  the  cabinet,  the 
number  was  increased  to  thirteen.'' 

The  following  are  officers  of  state  who,  according  to  modern 
usage,  would,  in  any  circumstances,  form  part  of  the  cabinet, 
namely — the  first  lord  of  the  treasury,  the  chancellor  of  the 
exchequer,  the  principal  secretaries  of  state,  now  five  in 
number,  the  first  lord  of  the  admiralty,  and  the  lord  high 
chancellor.^  But  it  is  also  customary  to  include  amongst  the 
number  the  lord  president  of  the  council  and  the  lord  privy 
seal.  Several  other  ministerial  functionaries  usually  have 
seats  in  the  cabinet ;  never  less  than  three,  and  rarely  so  many 
as  seven  or  eight,  in  addition  to  those  above  mentioned.    Their 

'  Jesse,  Life  of  George  III.  v.  i,  p.  59. 
^  Bentham's  Works,  v.  9,  p.  218  ;/. 
^  Stanhope's  Pitt,  v.  i,  pp.  71,  165. 

*  Lord  Granville,   Rep.  Com'',  on  Education,   Com.  Pap.   1865,  v.  6  ; 
Evid.  1883. 

*  Afir.  of  Pari.  1835,  p.  1797. 

"  Lord  Granville,  Hans.  D.  v.  219,  p.  694;  Mr.  Forster,  lb.  p.  1609; 
Mr.  Gladstone,  lb.  v.  280,  p.  1954. 
'  Fort.  Kev.  v.  24,  N.S.  p.  265. 

*  Rep.  on  Off.  Sal.  Com.  Pap.   1850,  v.   15  ;  Evid.  325.     (Opinion  of 
Sir  Robert  Peel.) 
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selection  is  made  either  from  amongst  such  of  the  principal 
officers  of  state,  and  heads  of  departments,  having  seats  in 
parliament,  whose  rank,  talents,  reputation,  and  political 
weight  would  be  likely  to  render  them  the  most  useful 
auxiliaries  ;  or  from  those  whose  services  to  their  party,  while 
in  opposition,  may  have  given  them  the  'Strongest  claims  to 
this  distinction.  It  has  been  aptly  remarked  that  it  is  of  the 
highest  consequence  that  they  should  be  men  looking  to  the 
public  good  rather  than  to  private  advantage ;  sufficiently 
independent  in  their  judgment  to  originate  or  adopt  a  pro- 
gressive system  of  policy  ;  and  sufficiently  independent  in  their 
personal  character  to  resist  the  exactions  of  the  sovereign,  or 
the  impulses  of  the  people,  when  these  are  at  variance  with 
the  permanent  interests  of  the  state.^ 

It  occasionally  happens  that  statesmen,  possessed  of  high 
.      ^.    ,        character  and  experience,  are  admitted  to  a  seat 

A  seat  in  the        .        ,  .  .  f  ,      .  '  . 

cabinet  with-  iTi  the  cabmct  Without  bemg  required  to  undertake 
out  office.  ^j^g  labour  and  responsibility  of  any  departmental 
office.  This  practice  dates  back  to  the  reign  of  Charles  I., 
when  we  find  Hyde,  afterwards  Lord  Clarendon,  a  member  of 
the  king's  ** inner  cabinet,"  without  office.^  In  1757,  we  read 
that  ex-Chancellor  Hardwicke,**  and,  in  1770,  that  General 
Conway  *  were  respectively  members  of  the  cabinet,  without 
office,  so  also  was  Lord  Camden,  in  1798.°  Of  late  years  the 
practice  has  been  of  frequent  occurrence.  In  1807,  Lord 
Fitzwilliam  retained  his  seat  in  the  cabinet  in  the  Grenville 
administration,  after  resigning  his  office  of  president  of  the 
council.^  In  1820,  the  name  of  Lord  Mulgrave  occurs  in  the 
list  of  cabinet  ministers  as  given  in  the  An?iual  Register,  but 
without  office.  The  Duke  of  VV^ellington  was  a  member  of  the 
cabinet  without  office,  on  different  occasions,  for  several  years 
previous  to  his  death.  So  also  were  the  Marquis  of  Lansdowne 
and  Lord  John  Russell,  in  1854.  Lords  Sidmouth  and 
Harrowby,  moreover,  continued  in  the  cabinet  after  their 
resignation  of  office  ;  the  former  remaining  for  two  years,  after 
resigning  the  home  secretaryship  in  1822,  and  until  he  retired 


»  Ed.  Kev.  V,  108,  p.  285. 

"^  Campbell's  Chan.  v.  3,  p.  132.  '  lb.  v.  5,  p.  143. 

*  Donne,  Corresp.  George  III.  v.  i ,  p.  1 2  //. 
'  Life  oj  Lord  Minto,  v.  3,  p.  8. 

*  Bulwer's  Falmerston,  v.  i,  p.  37. 
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from  public  life ;  and  the  latter  for  a  short  period  after  his 
resignation  of  office  in  1827.^ 

No  constitutional  rule  is  violated   by  this  practice.     The 
sovereign,   in  the  exercise  of  his  undoubted  pre-  seatinthe 
rogative,  may  summon  whom  he  will  to  the  privy  cabinet  with- 
council;  and  any  member  of  this  body  is  eligible  °"'^"""^^- 
to  a  seat  in  the  cabinet.     But,  while  the  principal  executive 
officers   of    state   are   necessarily   included    in    the    cabinet 
council,  it  would  be  an  undue  limitation  of  the  choice  of  the 
crown  to  declare  that  none  but  such  as  were  able  and  wilHng 
to  take  charge  of  an  executive  department  should  be  permitted 
to  sit  therein.     The  choice  of  the  sovereign  should  only  be 
restricted  in  respect  of  persons  who  hold  offi  :es  that  are  con- 
stitutionally incompatible  with  the  position  of  a  responsible 
adviser  of  the  crown,  or  who  have  not  and  cannot  obtain  a 
seat  in  parliament. 

It  is  true  that  the  appointment  of  a  member  of  the  House 
of  Commons  to  a  seat  in  the  cabinet,  without  office,  is  open  to 
greater  objection  than  in  the  case  of  a  peer.  For  the  spirit  of 
the  statute  of  Anne  would  seem  to  require  that  all  members 
accepting  ministerial  functions  should  offer  themselves  to  their 
constituents  for  re-election.^  But  the  letter  of  the  law  is 
undoubtedly  applicable  to  such  members  only  as  have  accepted 
salaried  offices,  and  the  instances  above  quoted,  of  General 
Conway  and  Lord  John  Russell,  are  sufficient  to  prove  that 
there  has  been  no  disposition  on  the  part  of  the  House  of 
Commons  to  enforce  a  strained  interpretation  of  the  law  in 
this  respect.^ 

In  former  times,  when  the  members  composing  the  cabinets, 
for  the  dme  being,  were  generally  unknown,  except  by  means 
of  the  offices  they  held,  it  is  possible  that  such  a  p'^actice 
might  have  given  rise  to  abuse;  but  nowadays  there  is  a  suffi- 
cient safeguard  in  the  public  notoriety  which  attaches  to  the 
person  of  every  cabinet  minister,  and  in  the  fact  that  he 
receives  his  appointment,  not  merely  that  he  may  preside  over 

'  Haydn's  Book  of  Dig.  pp.  88,  96  ;  Pellew's  Life  of  Sidtnouth^  v.  3, 
p.  396. 

^  See  Mr.  Walpole,  in  Hans.  D.  v.  130,  p.  383. 

'  [Lord  John  Russell  accepted  office  lor  a  short  time  in  order  that  he 
might  vacate  his  seat,  and  submit  himself  to  re-election.  But  Lord  J. 
Russell's  was  an  exceptional  case,  as  he  was  not  merely  a  member  of  the 
cabinet,  but  also  leader  of  the  House  of  Commons. — E<iitor,\ 


^u*-- 
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a  particular  executive  department,  but  chiefly  in  order  that  he 
may  be  a  mouthpiece  and  champion  of  t  le  government  in  one 
or  other  of  the  Houses  of  ParUament.  And,  should  circum- 
stances render  it  advisable  to  have  recourse  to  such  a  proceed- 
ing, it  is  as  strictly  constitutional  for  parliament  to  address  the 
crown  for  the  removal  of  a  particular  person  from  the  list  of 
the  privy  council,  whether  he  be  an  office-holder  or  not,  as  it 
is  to  ask  for  the  dismissal  of  a  ministry  on  the  ground  that  it 
has  forfeited  the  confidence  of  parliament,^ 

In  addition  to  the  officers  of  state  above  enumerated,  of 
Who  ought  not  ^hom  the  cabinet  council  is  now  composed,  there 
to  be  in  the  arc  two  or  three  other  functionaries  who  formerly 
ca  met.  ^^^^  ^^  ^^  Occasionally  included  in  the  cabinet, 

but  who  have  ceased  of  late  years  to  be  considered  as  eligible 
Judicial  ^OT  that  position.     Of  these,  the  most  important 

officers.  example  is   that  of  the  lord   chief  justice   of  the 

Court  of  King's  Bench. ^ 

'  See  the  case  of  Ld.  Melville,  in  1805,  Pur/.  Deb.  v.  4,  pp.  335,  344-355  ; 
Stanhope,  Life  of  Pitt,  v.  4,  pp.  283,  294. 

^  Lord  Hardwicke,  in  1737,  while  lord  chief  justice  of  the  Court  of 
King's  Bench,  was  appc  inted  lord  chancellor,  with  a  seat  in  the  cabinet, 
but  did  not  resign  his  chi=f  justiceship  until  nearly  four  months  afterwards 
(Harris's  Life  of  ILard7uii!:e,  v.  I,  p.  358).  Afterwards,  Lord  Mansfield  sat 
in  the  cabinet  for  several  years,  while  he  was  lord  chief  justice.  In  1806 
the  prime  minister,  Lord  Grenville,  appointed  Lord  Ellenborough,  then  chief 
justice  of  the  King's  Bench,  lord  president  of  the  council,  with  a  seat  in  the 
cabinet.  Soon  afterwards  a  resolution  was  proposed  in  the  House  of  Lords, 
on  March  3,  that  it  was  highly  inexpedient,  and  tended  to  weaken  the 
administration  of  justice,  to  sumnion  to  any  committee  or  assembly  of  the 
privy  council  any  of  the  judges  of  his  Majesty's  courts  of  common  law.  On 
the  same  day  three  resolutions  were  proposed  in  the  House  of  Commons, 
which  set  forth  that  it  was  "  highly  expedient  that  the  functions  of  a  minister 
of  state,  and  of  a  confidential  adviser  of  the  executive  measures  of  the  govern- 
ment, should  be  kept  distinct  and  separate  from  that  of  a  judge  at  common 
law  ; "  and  that  the  summoning  of  the  lord  chief  justice  to  this  position  was 
"  peculiarly  inexpedient  and  unadvisable,  tending  to  expose  to  suspicion, 
and  bring  into  disrepute,  the  independence  and  impartiality  of  the  judicial 
character,  and  to  render  less  satisfactory,  if  not  less  pure,  the  administration 
of  public  justice."  The  resolutions  were  rejected  in  the  Lords  without  a 
division,  and  in  the  Commons  by  a  large  majority  ;  and,  fortified  by  the 
decision  of  parliament  in  his  favour,  Lord  Ellenborough  retained  for  a 
while  his  place  at  the  council  board  ;  but  before  the  end  of  the  year  a 
change  of  ministry  occurred,  which  compelled  him  to  relinquish  it.  The 
muture  and  unbiassed  opinion  of  parliament  upon  the  question  may  be 
gathered  from  a  debate  in  the  House  of  Lords  on  July  7,  1837,  upon  the 
Lords  Justice  Bill,  wherein  the  union  of  political  functions  with  those  of 
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The  archbishop  of  Canterbury  appears  in  the  Hst  of 
cabinet  ministers  during  the  administration  of  Sir  Arciibishop  of 
Robert  Walpole,  though  not  as  a  member  of  the  Camcrijury. 
"  interior  council."  ^  Contemporary  memoirs  represent  him, 
at  this  period,  as  taking  an  active  part  in  pohtics,  and  con- 
ferring with  his  colleagues  on  affairs  of  State.-^  But  we  may 
safely  conclude  that  no  sim''ar  appointment  would  now  take 
place,  not  only  because  of  tne  altered  relations  between  the 
Established  Church  and  the  State,  arising  out  of  the  Roman 
Catholic  Emancipation  Act,  and  the  repeal  of  the  civil  dis- 
abilities of  dissenters,  but  on  account  of  the  altered  state  of 
public  opinion  in  reference  to  the  active  participation  of 
clergymen  in  political  affairs.^ 

The  office  of  commander-in-chief  is  one  which,  when  held 
by  the  Duke  of  Wellington,  was  associated  with  a  commander- 
seat  in  the  cabinet  so  long  as  his  political  friends  >i>-ciiief. 
were  in  power.  Afterwards,  when  a  Whig  ministry  came  in, 
the  duke  was  retained  in  office,  but  the  post  was  made  non- 
political  ;  and  has  continued  to  be  so  regarded  ever  since. 
The  office  of  master-general  of  the  ordnance,  abolished  in 
1855,  was  one  of  great  dignity  and  importance.  Up  to  182 1, 
the  master-general  was  invariably  a  member  of  the  cabinet, 
and  it  was  his  peculiar  duty  to  advise  and  assist  the  govern- 
ment with  reports  and  opinions  upon  military  details  con- 
nected Tvith  questions  under  their  consideration.* 

Having  discussed  the  questions  of  the  origin  and  composi- 
tion of  the  cabinet  council,  and  briefly  considered  salaries  of 
the  various  collateral  points  connected  therewith,  ministers. 
we  have  now  to  refer  to  the  salaries  and  other  emoluments 
appertaining  to  the  offices  held  by  the  principal  members  of 
the  administration.  Formerly,  the  great  offices  of  state  were 
much  more  lucrative  than  at  present.  Various  means  existed, 
as  by  the  possession  of  sinecures  or  reversions,  or  of  fees  and 
allowances,  whereby  the  perquisites  of  office  were  increased. 
But  all  these  have  been  abolished,  in  the  gradual  progress 

permanent  judicial  offices  was  unanimously  reprobated  by  the  highest  legal 
and  constitutional  authorities. 

*  Haydn's  Boo^  of  Dig.  p.  92. 

2  Harris's  Life  of  HarJwirKe,  v.  I,  p.  383;  v.  3,  p.  453. 

*  See  Holy  Orders,  as  disqualifying  for  the  House  of  Comiiions  or  the 
Bar  {La7u  Mag.  N.S.  v.  13,  p.  I  ;  Hans.  D.  v.  195,  p.  1466  ;  v.  196,  p.  746. 

4  Clode,  Mil.  Forces,  v.  2,  pp.  206,  242,  767. 
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of  economic  reform.  Up  to  about  the  year  1825  there  used 
to  be  an  allowance  to  the  first  minister,  and  to  each  of  the 
secretaries  of  state,  for  a  certain  amount  of  plate,  by  way  of 
outfit,  on  their  first  accepting  office.  This  was  paid  for  out 
of  the  civil  list ;  but  it  has  since  been  taken  away,  together 
with  all  fees  and  gratuities  of  every  kind.^  Since  1830  the 
salaries  of  the  prime  minister,  of  the  chancellor  of  the 
exchequer,  and  of  the  principal  secretaries  of  state  have  been 
severally  fixed  at  5000/.  per  annum  ;  that  of  the  first  lord 
of  the  admiralty  at  4500/.,  and  those  of  the  other  heads  of 
administrative  departments  generally  at  2000/.  per  annum. 
This  reduction  was  effected  at  the  instigation  of  ministers 
themselves.  Immediately  upon  the  Grey  ministry  acceding 
to  office,  they  placed  the  amount  of  their  respective  salaries 
under  the  consideration  of  a  committee  of  the  House  of 
Commons,  and  accepted  the  recommendations  for  reduction 
wliich  were  made  by  that  committee.^  These  salaries  come 
under  the  revision  of  parliament  every  year,  as  they  are 
included  in  the  estimates,  and  voted  in  supply.  In  1850  the 
official  salaries  again  underwent  examination  by  a  committee 
of  the  House  of  Commons,  but  the  committee  were  of  opinion 
that,  with  scarcely  an  exception,  the  salaries  of  the  chief 
administrative  offices  "were  settled  in  1831  at  the  lowest 
amount  which  is  consistent  with  the  requirements  of  the 
public  service."  ^ 

Most  of  the  leading  statesmen  of  the  day  were  examined 
before  the  committee  in  1850,  and  they  concurred  in  the 
foregoing  opinion,  alleging,  with  regard  to  the  offices  for 
which  a  salary  of  but  2000/.  a  year  is  given,  that  they  did 
not  compensate  the  parties  holding  them,  and  offer  no 
pecuniary  inducement  to  public  men  for  cheir  acceptance.* 
.  Without  advocating  the  increase  of  existing  salaries, 

ackq^imtlf  °^     it  was  Urged  on  behalf  of  their  present  rate,  that 
salaries  to         jj-  jg  Qf  ^]^q  greatest  pubHc  advantage   that   men 
of   ability,   of  small    private    means,    should    be 

*  Rep.  on  Official  Sal.  Com.  Pap.  1850,  v.  15  ;  E^id.  271,  272. 

*  Mir.  of  Pari.  1833,  p.  617. 

'  Rep.  on  Official  Sal.  Com.  Pap.  1850,  v.  15,  p.  v.  ;  May,  Const.  Hist. 
V.  2,  p.  589 ;  and  see  an  article  on  the  Pay  of  Ministers  of  the  Crown,  in 
Journal  of  State  Soc.  v.  20,  p.  102. 

*  Rep.  on  Official  Sal.  Com.  Pap.  1850,  v.  15  ;  Evid.  91. 
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enabled  to  enter  into  public  employment,  without  being 
placed  i'.i  an  unfair  position  towards  such  of  their  colleagues 
as  might  possess  private  fortunes.  Some  of  the  most  eminent 
statesmen  of  the  past  century  were  notoriously  men  of  very 
small  private  incomes,  as  for  example  the  two  Pitts,  Fox, 
Burke,  Canning,  and  Huskisson.^ 

In  his  evidence  before  the  committee.  Sir  Robert  Peel 
quoted,  with  marked  approbation,  the  following  opinions  of 
Edmund  Burke  upon  the  question  at  issue  :  "  What  is  just 
payment  for  one  kind  of  labour,  and  full  en-  Burke's 
couragement  for  one  kind  of  talents,  is  fraud  and  opinions  on 
discouragement  to  others :  many  of  the  great 
officers  have  much  to  do,  and  much  expense  of  representation 
to  maintain ;  a  secretary  of  state,  for  instance,  must  not 
appear  sordid  in  the  eyes  of  the  ministers  of  other  nations ; 
neither  ought  our  ministers  abroad  to  appear  contemptible  in 
the  courts  where  they  reside.  In  all  offices  of  duty  there  is, 
almost  necessarily,  a  great  neglect  of  all  domestic  affiiirs ;  a 
person  in  high  office  can  rarely  take  a  view  of  his  family  house. 
If  he  sees  that  the  state  takes  no  detriment,  the  state  must 
see  that  his  affairs  should  take  as  little.  I  will  even  go  so  far 
as  to  affirm,  that,  if  men  were  willing  to  serve  in  such  situations 
without  salary,  they  ought  not  to  be  permitted  to  do  it. 
Ordinary  service  must  be  secured  by  the  motives  to  ordinary 
integrity ;  I  do  not  hesitate  to  say,  that  that  state  which  lays 
its  foundation  in  rare  and  heroic  virtues,  will  be  sure  to  have 
its  superstructure  in  the  basest  profligacy  and  corruption.  An 
honourable  and  fair  profit  is  the  best  security  against  avarice 
and  rapacity,  as  in  all  things  else  a  lawful  and  regulated  enjoy- 
ment is  the  best  security  against  debauchery  and  excess."  ^ 

In  addition  to  their  salaries,  certain  of  the  ministers  are 
entitled  to  an  official  residence.  This  privilege  was  official 
formerly  granted  to  a  number  of  persons  in  the  ""esidences. 
public  service  upon  insufficient  and  unwarrantable  grounds.'' 
But,  consequent  upon  an  inquiry  into  the  matter  by  the  House 
of  Commons  in  1834,*  it  was  afterwards  limited,  so  far  as  the 
administration  is  concerned,  to  the  first  lord  of  the  treasury, 

'  Rep.  on  Official  Sal.  Com.  Fap.  1850,  v.  15  ;  Evid.  260,  261. 

"^  lb.  328. 

'  Com.  Pap.  1831-2,  V.  26,  p.  551. 

*  lb.  1834,  V.  II,  pp.  449,  453. 
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the  chancellor  of  the  exchequer,  the  first  lord  of  the  admiralty, 
the  secretary,  and  two  or  three  of  the  junior  lords  of  the 
admiralty.^  The  foreign  secretary  used  to  be  allowed  a  house, 
if  he  chose  to  take  it,  but  none  have  done  so  since  Mr. 
Canning.'^  In  fact,  the  establishment  at  the  old  Foreign 
Office  was  '  "  c  that  every  vacant  space  in  the  building 
was  occupie«-..  in  the  new  Foreign  Office,  recently  erected, 
no  provision  has  been  made  for  a  residence  for  the  foreign 
secretary,  but  the  building  contains  reception-rooms,  which 
may  be  used  by  that  functionary  or  by  other  ministers.*  The 
reason  alleged,  why  no  residences  have  been  provided  for  the 
home  secretary  and  other  responsible  chiels  of  important 
administrative  departments,  is  not  one  of  principle,  but  that 
convenient  houses  could  nut  be  found  for  more  than  a  certain 
number  of  ministers.'' 

Provision  is  made  by  an  Act  passed  in  1834,  and  amended 
Pensions  to  ^^  1869,  for  the  grant  of  pensions  to  retiring 
ministeis.  members  of  an  administration,  varying  in  amount 

from  ;zriooo  to  ;^2ooo  per  annum,  according  to  the  impor- 
tance of  the  particular  office.  The  statute,  however,  confers 
no  absolute  title  to  a  pension.  It  only  empowers  the  prime 
minister  to  grant  one,  at  his  discretion,  and  on  his  own 
responsibility.  To  warrant  the  grant  of  a  political  pension  it 
is  necessary  that  the  applicant  should  have  been  in  the  service 
of  the  crown  for  at  least  four  years,  and  that  he  should  declare 
that  his  private  income  is  inadequate  to  maintain  his  station 
in  life.  Moreover,  a  limited  number  only  of  such  pensions 
may  exist  at  any  one  time.  The  term  of  service  to  entitle  to 
a  pension  need  not  be  continuous,  but  may  be  made  up  at 
different  periods,  and  in  different  offices,  during  the  public 
career  of  the  minister.*' 

'  Rep.  on  Official  Sal.  Com.  Pap.  1850,  v.  15  ;  Evid.  87. 
2  lb.  76,  248. 
»  lb.  2889. 

*  Hans.  D.  v.  171,  p.  374. 

''  Rep.  on  Official  Sal.  Com,  Pap.  i8$o,  v.  15  ;  Evid.  75. 
"  lb.  Evid.  104,   105  ;  4  &  5  Will.   IV.  c.  24 ;  32  &  33  Vict.  c.  60 ; 
Hans.  D.  v.  196,  p.  874;  v.  197,  p.  537;  Com.  Pap.  1869,  v.  34,  p.  355. 
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